CONTRACT #5
RFS # 309.01-017

Tennessee Treasury
Department

VENDOR:
TIAA-CREF Tuition
Financing, Inc.




REQUEST: NON-COMPETITIVE AMENDMENT

APPROVED

RECEIVED

MAR 1 5 2005 Commissionér of Finari‘ée & Administration

FFSQIAL RF ]Flﬂr Date:

' .srbelq ndldates spemf‘ & mfonnatton that must be |nd|V|duaIIy detalled or addressed as regmred :
CON DERED/IF: INFORMATION PROVIDED'IS !NCOMPLETE NON RESPONSIVE OR DOES NOT _
EQUIREMENTS INDIVIDUALLY AS REQUIRED et L BT

R#s#; - 309.01-017

| Tennessee Treasury Department

Provides administrative and investment management services for the Savings Plan component of the.

SEEVI"CE Cf\;PTION Baccalaureate Education System Trust Program.

CONTRACT# - | FA-00-13872

TIAA-CREF Tuition Financing, Inc.

December 2, 1999

| March 28, 2010

$0.00

APPBOVAL CRlTER'A : N use of Non-Competitive Negotiation is in the best interest of the state
(select one) AN _ !

: D only one unigquely qualified service provider able to provide the service

ADDITIONAL REQUIRED REQUEST DETAILS BELOW (addréss each ttem immediatoly following the requirement fext)

ttoots : See attached memo dated Maich 14, 2005

(1) descri pﬁbn of the bi‘phoéed_addiﬁona] service and amendmant

(2} exp!éhation of need for-thé proposed amendi'nent :




aine’ and address o

. the proposed contract
not reqwred 1f proposed contractor isa state ed atloh instltutlon)




STATE OF TENNESSEE

DALESIMS TREASURY DEPARTMENT
STATE TREASURER ) STATE CAPITOL
NASHVILLE, TENNESSEE 37243-0225

MEMORANDUM

TO: The Honorable M. D. Goetz, Jr., Comumissioner
Department of Finance and Administration

FROM: Dale Sims, Treasuref—Dch}\%'—/

Department of the Treasury
DATE: March 14, 2005 -
‘RE: Noncompetitive Amendment Request — BEST Savings Plan Administrative

and Investment Management Services Contract Between the Tennessee
Treasury Department and TIAA-CREF Tuition Financing, Inc.

BACKGROUND

The Tefnessee Baccalaureate Education System Trust Program (BEST) was established
by the Tennessee General Assembly by Public Acts of 1996, Chapter 991 for the purpose
of making higher education more affordable for the citizens of Tennessee by offering an
educational services/pre-paid plan. The Act was amended by the General Assembly by
Public Acts of 1999, Chapter 233 for the purpose of offering an Educational Savings Plan
component to the BEST Program. The Act gives the State the power and authority to
establish and operate the Savings Plan, to enter into contracts with purchasers, and to
serve as the trustees of the trust fund established to receive contributions to the Savings

Plan.

Pursuant to the Act, the State has the power to enter into contracts with service providers
for the provision of all or any part of the services necessary for the management and
“operation of the Savings Plan. See, Tenn. Code Ann. § 49-7-805(4). . The State
determined that it was in the best interest of the BEST Program to contract out the
implementation and management of the Savings Plan and the investment of the assets of
the trust fund to an outside service provider. Accordingly, the State, through the
Tennessee Treasury Department, procured the services of TEAA-CREF Tuition

Financing, Inc. pursuant to the RFP procurement process.

The compensation paid to TIAA-CREF for its services are charged to and paid from the
Savings Plan assets that belong to citizens electing to participate in the Plan. '
Accordingly, no State funds are used to pay or otherwise fund the compensation payable
to TIAA-CREF under the contract. Currently, the compensation to which TTAA-CREF is
entitled is an aggregate fee at the annual rate of 0.95% of the average daily net assets of
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the Plan (the Management Fee). Other than the management fee, TIAA is responsible for
paying all of its direct and indirect costs and expenses in connection with the contract, the
Savings Plan and the services provided thereunder.

Under the contract, TIAA-CREF had agreed to expend $1,500,000 for marketing and
promotional activities for the Savings Plan during the period from December 2, 1999
through March 28, 2001. During each one-year period ending on the second and third
anniversaries of the Savings Plan start date, TIAA-CREF agreed to expend an additional
$750,000.00 for marketing and promotional activities for the Plan. For each one-year
period thereafter during the term of the contract, TIAA had agreed to expend an

additional $375,000.00 for marketing and promotional activities. To date, TIAA-CREF
has expended a total of $2,386,714.00 in marketing and promotional activities, thereby
leaving an outstanding marketing and promotional expenditure obligation to the State of '
approximately $1,075,286.00 as of December 31, 2004.

L
DESCRIPTION OF THE PROPOSED ADDITIONAL SERVICE AND
AMENDMENT EFFECTS '

-

The curtent contract expires on March 28, 2005. However, the State reserved the right
under the contract to extend the contract term for up to an additional five years. The right
to extend the contract term for up to five additional years was a part of the Request of
Proposals issued-in 1999, which was approved by the Department of Finance and
Administration and the Comptroller of the Treasury. Given this bargaining opportunity,
the Treasury Department discussed with TIAA-CREF ways of improving the quality of
the Savings Plan Program both in terms of price and plan features.

Under the proposed amendment, the State would extend the term of the contract through
March 28, 2007. Commencing on the new extended term (March 29, 2005), TIAA-
CREF’s management fee would be reduced by 15 basis points. TIAA-CREF would be
required to implement a new investment option for participants known as the Guaranteed
Funding Agreement Option and would also be required to deliver online enrollment
functionality for participants. In exchange, the State would agree to reduce TIAA-
CREF’s outstanding marketing obligation to the Program by $400,000.

The Guaranteed Option would provide the Program with a guaranteed return of principal
and an annual minimum rate of return equal to approximately three to four percent per
annum with the opportunity for additional returns as may be periodically declared in
advance by TIAA-CREF Life. The rate of such additional returns is declared in advance
by TIAA-CREF Life for a period of up to twelve months. The Program would be
permitted to make withdrawals under the Guaranteed Option at any time without penalty
to cover distributions from participants’ accounts that have invested in the Guaranteed
Option. -
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I
EXPLANATION OF NEED FOR THE PROPOSED AMENDMENT

These changes would enhance the Program for current participants and make the
Program more attractive to families that are interested in saving for the expenses of
higher education. The proposed changes are: a reduction in the management fee
charged by TIAA-CREF, the implementation of a Guaranteed Investment Option for
participants, and the delivery and maintenance of an opline enrollment functionality in
exchange for a $400,000 reduction in TIAA-CREF’s outstanding marketing obligation.
Although the proposed amendment would reduce TIAA’s outstanding marketing
obligation, TIAA would continue to be required to expend at least $375,000.00 per year
for marketing and promotional activities for the Program.

The Guaranteed Investment Option would provide the stability that many people may
want for at least a portion of their college savings funds. It provides an Investment
Option to investors who can tolerate little risk, including those who have traditionally
saved using fixed-income vehicles and are willing to accept returns that may be lower
than those offered in other Investment Options. In addition, investors with shorter
investment time frames may find this option appealing, as will investors who want a
halanced account by combining this option with one of the more aggressive options. .

e - 1L
NAME AND ADDRESS OF CONTRACTOR’S PRINCIPAL OWNER(S)

[
The Contractor is a for-profit corporation that is owned by a publicly traded company, which means
that the Contractor is owned by numerous individual investors who have purchased its stock.

IV

DOCUNIENTATION OF OIR ENDORSEMENT OF THE SUBJECT
PROCUREMENT REQUEST (REQUIRED ONLY IF THE SERVICE INVOLVES
' INFORMATION TECHNOLOGY)

N/A

v

DOCUMENTATION OF DEPARTMENT OF PERSONNEL EN])OAR.SEMENT OF
THE SUBJECT PROCUREMENT REQUEST (REQUIRED ONLY IF THE
SERVICE INVOLVES TRAINING FOR STATE EMPLOYEES)

N/A
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DESCRIPTION OF PROCURING AGENCY EFFORTS TO IDENTIFY
REASONABLE, COMPETITIVE, PROCUREMENT ALTERNATIVES
(RATHER THAN TO USE NON-COMPETITIVE NEGOTIATION)

The current contract resulted from a Request for Proposal issued by the State in 1999.
The purpose of the procurement was for the implementation and management of the
Savings Plan and for the investment of the Plan’s assets. This amendment is merely an
extension of the services currently being provided by the contractor.
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JUSTIFICATION OF WHY THE STATE SHOULD APPROVE A NON-
COMPETITIVE AMENDMENT ’

As stated above, the amendment is merely an extension of the services currently being
provided by the contractor, i.e., to implement and manage the Savings Plan and to invest
the Plan’s assets. This amendment would enhance the Savings Plan for current
participants and make the Plan more aftractive to families interested in participating,
thereby encouraging citizens to save for their children’s college education. Accordingly,
‘amending the contract to provide these services would be in the best interest of the State

and program participants.




STATE OF TENNESSEE

DALE SIMS _ TREASURY DEPARTMENT
STATE TREASURER _ STATE CAPITOL
NASHVILLE, TENNESSEE 37243-0225

VEMORANDUM RECEIVED

TO: The Honorable M. D. Goetz, Jr., Commissioner MAR 1 5 2005
" Department of Finance and Administration

Dale Sims, Treasmer@gh,%;/ FISCAL REVIEW ‘

Department of the Treasury

FROM:

DATE: March 14, 2005

RE: Memorandum of Explanation for Submitting Noncompetitive Amendment
Request Less Than Sixty (60) Days Prior to Contract Amendment Start Date:
BEST Savings Plan Administrative and Investment Management Services
Contract Between the Tennessee Treasury Department and T, TAA-CREF
Tuition Financing, Inc.

In 1?99, the State, through the Tennessee Treasury Department, procured the services '
of TIAA-CREF Tuition Financing, Inc. to implement and manage the Savings Plan
Component of the Tennessee Baccalaureate Education System Trust Program (BEST)
and to invest the assets of the Savings Plan. The services were procured through the RFP
procurement process. The purpose of the Savings Plan is to encourage citizens of
Tennessee to save for their children’s college education.

The term of the contract was from December 2, 1999 and ending on the fifth
anniversary date of the Savings Plan Start Date, i.e., March 28, 2005. However, the
contract specifically reserved to the State the right to extend the contract for up to five
additional years. To exercise this extension option, the State was required to provide
notice of intent to extend to TIAA-CREF at least 30 days prior to the contract’s
expiration date, or by February 28, 2005. -

Pursuant to this contract provision, the Treasury Department entered into discussions
with TIAA-CREF regarding the circumstances under which the department was willing
to extend the current agreement. The department’s goal in these discussions was to
provide savings plan participants with an improved product at a better price. Should that
goal not be achieved, the department’s plan was to extend the contract under the same
terms for a period of time sufficient to permit a new procurement process to take place,
probably one year. After exchanging a series of proposals and counter-proposals, by
February 28" changes to the product had been agreed to that made it clear that extension
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for a period of time longer than a “procurement period” was in the state’s interest. For
this reason, the state provided notice of extension to TIAA-CREF with five contract
adjustments: ‘ '

« Addition of third investment option within the product;

Addition of online enrollment and account access functionality;

Reduction of fees from 95 basis points of assets to 85 basis points;

Reduction of TIAA-CREF’s outstanding marketing obligation by $400,000; and
Extension of the contract for one year with four additional one-year extension
options.

, Tn reaction to this notice, TIAA-CREF proposed a definitive 2-year extension, with

no additional contract extension options included. In return, TIAA-CREF offered the
above product changes with an additional 5 basis point reduction in fees for participants.
This means fees would be reduced from the current 95 basis points to 80 basis points.
The department recommends extension of this contract under these terms as being in the
best interest of plan participants.

The timing Of this request was delayed due to the nature of negotiations with the

~ current provider. In order to achieve the goal of providing savings plan participants with

an improved product at a better price, it was necessary to allow negotiations to continue
up until the “deadline” for notice of contract extension. This was done with the
knowledge that if the goal could not be achieved through negotiation, the state had a
unilateral right to extend the contract under the same conditions for a short period in
order to permit a procurement process to take place. While the timing is unfortunate, we
believe this strategy permitted the state to improve this product in terms of quality, scope
of service, price and competitiveness.

If you have any questions or need any additional information, please contact Mrs.
Janice Cunningham or me at 741-2956.




AMENDMENT NUMBER 2
TO CONTRACT FA-00-13872-00
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST

AND
TIAA-CREF TUITION FINANCING, INC.

WHEREAS, the State of Tennessee, Baccalaureate Education System Trust (the
*State’), and TIAA-CREF Tuition Financing, Inc. (the “Contractor”) entered into
Contract No. FA-00-13872-00 on December 2, 1999 for the provision of implementation
and management services to the State in connection with the Educational Savings Plan
(the “Savings Plan”) component of the Tennessee Baccalaureate Education System Truét
Program (the “BEST Program”) and the investment of the assets of the Savmgs Plan, and

WHEREAS the said parties desire to amend said Contract in the manner
describéd below,

NOW THEREFORE, the partiés hereby amend said Contract as follows:

1. Section A.8 is amended as follows:

a. By deleting fchefefrom the following:-

“b. | The Savings Plan Investment Policy and Investment Objectives. Prior to
the Savings Plan Start Date, the State shall prepare and adopt an appropriate
investment policy for the Savings Plan, along with investment guidelines and

| procedures (collectively referr:d to as the ,“Investment Policy”). At the State’s
request, the Contractor shall assist the Staté in the preparation of such policy. -
In accordance with the Act and the Rules, the parties acknowledge and
understand that the investment policy and objective of the Savings Plan is to
achieve investment returns over the applicable investment period (i.e., the period:
from the making of a contribution through the date on wh{ch a withdrawal for

qualified higher education expenses is projected) that are at least equal to the rate




of increase in the costs of higher education over that period. The parties
acknowledge that no guarantee exists of any return of amounts contributed by
Purchﬁscm Or any income or earnings thereon, en_d that the investrnent of
contributions made under the Savings Plan is subject to market risks, and that the
Mutuel Funds and the Age Bands (both of which are described in subsection (c)
below) and the Purchasers are subject to a risk of loss in any particular annual or
other period (including the applicable investment horizon).

e. The Age Bands, the Mutual Funds, the Plan Fund and the Administrative
Fund, The proceeds from the contributions made to Savings Accounts pursuant to
Savings Contracts shall be allocated by the State to the plan fund of the Trust
Fund which holds all assets of the Trust Fund excluding the assets held in the

 Administrative Fund (as defined below) (the “Plan Fund®), and to the applicable

Age Bands, which are each a portion of the assets of the Plan Fund established for
Beneficiaries born in specified years in accordance with the allocation guidelines
Eas described in Section A.9.a below and as shall be described in the Savings Plan
disclosure booklet and the Savings Contract) (the “Age Bands”). The State shall
be the sole trustee of the Trust Fund and ﬂ1e Contractor shall invest Trust Fund
assets held in the Plan Fund exc]uéiVely in shares representing ownership interests
in the following TTAA-CREF Institutional Mutual Funds; the TIAA-CREF
Institutional Growth Equity Fund, the TIAA-CREF Institutional Bond Fund and
the TIAA-CREF Institutional Money Market Fund (collectively, the “Mutual
Funds”) and such other mutual fund or mutual funds as the State and the
Contractor may hereafter dgree upon in writing. In addition, the State shall cause
the Trust Fund to eétablish an account with the TIAA-CREF- Institutional Money
Market Fund (the “Money Merket Fund”) in the name of the Trust Fund,'and all |

fands allocated to the administrative find of the Trust Fund (the “Administrative

Fund”) shall be deposited in the Money Mearket Fund.




All non-quaﬁﬁed withdrawal penalties and any other penalties or fees charged

| by the Savings Plan to Savings Accounts or payable by P.ui'cha;érs under the
" Savings Plan shall be deposited in the Administrative Fund, Withdrawals from
the Administrative Fund may be made from time to time by the State for the
reimbursement of direct and indirect costs and expenses of the Stafe relating to
~ the Savings Plan.”
b. By substituting instead the followihg:

“b. The Savings Plan Investment Policy and Investment Objectives. Prior to
- the Savings Plan Start Date, the State shall prepare and adopt an appropriate
investment policy for the Savings Plan, aléng with investment guidelines and
procedur;as (collectively referred to as the “Investment Policy”). At the State’s
‘request, the Contractor shall assist the State in the preparation of such policy.

In accordance with the Act and the Rules, the parties acknowledge and
u"nderstand that the investment policy and objective of the Savings Plan is to
achicve investment returns over the applicable investment period (i.e., the period
from the Iﬁaking of a contribution through the date on which a withdrawal for
qualified higher education expenses is projected) that are at least equal to the rate
of increﬁ_se in the costs of higher education over that period. The parties
acknowledge that no guarantee exists of any return of amouﬁts contributed by
Purchasets olr any income or earnings thereon, and that the investment of | |
contributions made undér the Savings Plan is subject to ﬁlarket risks, and that the
100% Eqﬁit}r Option and the Age-Based Asset Allocation Option, the Mutual
Funds and the Age Bands (all of which are described in subsection_ (c) below) and
the Purchasers invested in the 100% Equity Option or the Age-Ba.sed Asset
Allocation Option are subject to a risk of 1oss in any 'partiéhlar ennual or other

period (including the applicable investment horizon),




c. The Investment Options, the Age Bands, the Mutual Funds, the Plan Fund
and the Administrative Fund, The proceeds from the ctnntributif;iis made to
Savingé Accounts pursuant to Savings Contracts shall be allocated by the State to
the plan fund of the Trust Fund which holds all assets of the Trust Fund exchuding
the assets held in_ﬁm Administrative Fund (as defined below) (the “Plan Fund”),
The assets of the Plan Fund shall then be allocated by the State to the Age-Based
Asset Allocation Option (as defined below) or the 100% Equity Option (as
defined below) (the “Investrent Options™), in accordance with the Investment
Option elections made by Purchasers in the Savings Contracts, any applicable
Allocation Guidelines (s defined in Section A.9.a below), and, with i-eSPect to the
Age-Basc;d ‘Asset Allocation Option, io the applicable Age Bands (which are each
a portion of the assets of the Plan Fund within the Age-Based Asget Allocation
- Option established for Beneficiaries bomn in specified years in zccordance with
ﬂfw Allocation Guideliﬁes (as described in Section A.9.2 b_elo'w and as shall be
- described in the Savings Plan disclosure booklet and the Savings Contract) (the

"‘Agc Bands”)), The State ghall be the sole trustee of the Trust Fund and the
Contractor shall invest Trust Fund assets held in the Plan Fund as follows:

( 1) Assets allocated to the “Age-Based Asset Allocation Option” sﬁall be
invested exclusively in shares representing ownership interests in the following
TIAA-CREF Institutional Mutual Funds as set forth in Annex A: the TIAA-
CREF Institutional Growth Equity Fund, the TIAA-CREF Institutional Bond
Fund; the TIAA-CREF Institutional Money‘ Market Fund, the Institutional Growth
and Income Fund, the Institutional Equity Index Fund and the Institutional
International Equity Fund (collectively, the “Age-Based Asset Allecation Option

| Mutual Funds™) and ‘suc_:h other mutua] fund or mutual funds as the State and the

Contractor may hereafter agree upon in writing; and




(2) Assets allocated to the “100% Equity Option” shall be invested
exclusively in shares representing ownership interests in the fol‘i'oudng TIAA-
CREF Institutional Mutual Funds as set forth in Annex A: the TTAA-CREF
Institutional International Equity Fund and the TIA A-CREF Institutional Growth
‘and Income Fund (collectively, the *100% Bquity Option Mutual Funds *; and,
together with the Age—Baséd Asset Allocation Option Mutnal Funds, the “Mutual
Funds™) and such other mutual fund or mutual funds as the State and the
Contractor may hercafier agree upon in writing,

In addition, the State shall cause the Trust Fund to establish an account with
the TIAA-CREF Money Market Fund in the name of the Trust Fund, and all
funds allocated to the administrative fund of the Trust Fund (fhe “Administrative
Fund™) shall be deposited in the TIAA-CREF Money Market Fund.

- All non-qualified withdrawal penalties and any o_ther penalties or fees charged |
tfo Savings Accounts or payable by Purchesers under the Savings Plan shall be
deposited in the Administrative Fund. Withdrawals from the Administrative
Fund may be madé from time to time by the State for the reimbursement of direct
and indirect costs and expenses of the State relating to the .Savings Plan,”

2. Section A.8 is further amende& as follows:
2. By deleting therefrom the following:

“£ Contributions. The Contractor shall direct the investment of
coniributions made to the Plan Fund in accordance with the allocation guidelines
for the appl.ic-ﬁble Age Band (as set forth in Annex A), |

" g. Crediting of Contributions. Contributions to the Savings Plan received
before the close of trading on the New York Stock Exchange (“NYSE”) (usually
400 p.m., Eastern Time) on any day on which the NYSE is open for trading (ﬁ | |
“Businesg Day”) shall be credited to the Savings Account to which the

contribution is made on the same day: Contributions received at or after the close




of trading on the NYSE or on a day other than a Business Day shall be credited on
the next Business Day. Contributions shall be credited that same day to the
gpplicable Age Band at the Net Asset Value per share (as defined in Paragraph h
below) calculated for that day for such Age Band in accordance with Paragraph h
below. A contribution shall be credited to a Savings Account (i) once the
documentation with respect to the Savings Account is properly completed and
such contribution is in good order and (ii) at a share price equal to the Net Asset
Value per share (as defined below) next calculated for the applicable Age Band
after the contribution is credited.”

b. B)( substituting instead the following:

“f. Contributions. The Contractor shall direct the investment of contributions
made to the Plan Fund to: (i) the Age-Based Asset Allocation Option in
accordance with the Allocation Guideiines for the applicable Age Band of the
.tf-&ge-Based Asset Allocation Option; end (ii) the 100% l?.quitj! Option in
accordance with the Allocation Guidelines for the 100% Equity Option.

g. Crediting of Contributions, Contributions to the Savings Plan received
before the close of trading on the New York Stock Exchange (“NYSE™) (usually
4:00 p.m., Eastern. Time) on any day on which the NYSE is open for trading (a
“Business Day”) shall be credited to the Savings Account to which the
contribution is made on the same day. Contributions received at or after the close
of traﬂing on the NYSE or on & day other than a Business Day shall be credited on
the next Business Day. Contributions shall be credited that same day to: (i) the
applicable Age Band of the Age-Based Asset Allocation Option lat the Nﬁt Asget
VaJﬁ_c per share (as deﬁnéd in Paragraph h below) calculated for that day for each
of the Mutual Funds in which the Age Band is invested; and (ii) the 100% Equity

~

Option at the Net Asset Value per share calculeted for that day for each of the
Mutual Funds in which the 100% Equity Option is invested, A contribution shall




“be credited to a Savings Account (i) once the documentation with respect to the

Savings Account is properly completed and such contribution jg'in good order and
(ij) at a share price equal to the Net Asset Value per share next cateulated for the
applicable Investnient Option (or for the applicable Age Band of the Age-Based
Asset Allocation Option} after the contribution is credited.”
3. Section A.8.i. is amended as follows:

a. By deleting therefrom the following: |

i, Withdrawals. The Contractor shall process requests for withdrawals and
refunds from the Savings Accounts in compliance with the Act, the Rules, Section
529 and the regulations promulgated by the Internal Revenue Service, as amended
from tin{e to time. The Net Asset Value per share for an Age Band applicable to a
withdrawal or refund shall be the Net Asset Value per share next calculated for
such Age Band once such withdrawal or refund request is received in good
?rdcr.” | |

b. By substituting instead the following:

*J, Withdrawals. The Contractor shall process requests for withdrawals and
refuhds from the Savings Accounts in compliance with the Act, the Rules, Section
529 and the regulations promulgated by the Internal Revenue Service, as amended
from time to time. The Net Asset Value per share for each of the Mutual Funds in
which the 100% Equity Option is invested and for each of the Mutual Funds in
which the pertinent Age Baﬁd of the Age-Based Allocation Option is invested,
applicable to a withdrawal or refiind shall be the Net Asset Value per share next

calculated once such withdrawal or refund request is received in good order.”

-4. Section A.9is amended as follows:

a. By deleting therefrom the following:

“a. Allocation Guidelines. The Contractor shall invest the assets of the
Trust Fund held in the Plan Fund allocated to each Age Band (including new




-~

contributions allocated to each Age Band and the net earnings of each Age Band)
in accordance with the percentage ranges determined in accordatice with this
Section and as set forth in Annex A (the “Allocation Guidelines’™). Unless
changed by the State in accordance with Paragraph b below, the Allocation
Guidelines for each Age Band for calendar year 2000 shall be as set forth in
Annex A. All Allocation Guidelines shall be in the format set forth in Annex A.
On or before November 1 of each calendar year during the term of this Contract
commencing with November 1, 2001, the Contractor shall submit to the State, for
the State's consideration, the Contractor’s recommended AlJocation Guidelines
for each Age Band for the following calendar year, The Contractor shall make
such rccc\)ﬁ'jmendéﬁons consistent with the obj éctive of the Savings Plan set forth
in the Sevinge Plan disclosure booklet and the risk levels deemed appropriate by
the State.. At the request of the State, the Contractor shall consult with the State
?nd may thereafter propose revised Allocation Guidelines for the following
calendar year. On or before December 1 of each such calendar year, the State
shall either notify the Contractor that the State approves the Contractor’s
recommended Allocation Guidelines, as they may have been revised after |
consultation with the State, for the next calendar year or shall delifcr tothe
Contractor revised Allocation Guidelines fér such year that the State deems
appropriate.” ' |

b. By substituting instead the following:

“a. Allocation Guidelines. The Contractor shall invest the assets of the
Truét Fund held in the Plan Fund allocated to the Age—Based Asset Allocation
Option to each Age Band (including new contributions allocated to each Age
Band and the net earnings of each Age Band) in accordance with the percentage
18NgeS determined in accordance with_ this Section and as set forth in Annex A

(the “Age-Bas-ed Asset Allocation Guidelines™). The Contractor shall invest the




assets of the Trust Fund held in the Plan Fund allocated to the 100% Equity
Option in accordance with the percentage ranges determined pﬁ}'s'f.uant to this
Section and set forth in Annex A (the “100% Equity Allocation Guidelines™ and
together with the Age-Based A,sset_ Allocation Guidelines, the “Allocation
Guidelines”). Unless changed by the State in accordance with Paragraph b below,
the Allocation Guidelines for each Age Band of the Age-Based Asset Allocation
Option and for the 100% Equity Option for calendar year 2002 shall be as set
forth in Annex A. All Allocation Guidelines shall be in the format set forth iﬁ
Annex A. On or before November 1 of each calendar year during the term of this
Con_tract\commencing with November 1, 2001, the Confractor shall submit to the
State, for the State’s consideration, the Contractor’s recommended Allocation
Guidelines for each Age Band of the Age-Based Asset Mlocatioﬁ Option and for-
the 100%-Equity Option for the following calendar year. The Contractor shall
make such recommendations consistent with the objective of the Savings Plan set
forth in the Savings Plan disclosure booklet and the risk levels deemed
appropriate by the State, At the request of the State, the Contractor shall consult
with the State and may tl-xareaﬁ'er propose revised Allocation Guidelines for the
following calendar year. On or before December 1 of each such calendar year, the
State shell either notify the Contractor that the State approves the Contractor’s |
- recommended Allocation Guidelines, as they may have been revised after |
consultation with the State, for the next cﬁlendar year or shall deliver to the
Contractor revised Allocation Guidelines for such year that the State deems
appropriate.” |
5. Section A.17 is amended as follows:

a. By deleting therefrom the following:

“17. Quarterly Operational Performance Reports and Performance

Measurement.




a. Quarterly Operational Performance Reparﬁ. The Contractor shall provide
operational performance measurement reports to the State on a quarterly basis
within sixty (60) calendar days after the end of each calendar quarter after the
Savings Plan Start Date. Each such report shall provide data regarding the

operation of the Savings Plan with respect to the following;

QUARTERLY PERFORMANCE MEASUREMENTS

Correspondence Financial Correspondence Timellness
The percentage of financially-related correspondence sent within 2 Busiriess Days of
receipt
Non-Financial Correspondence Timeflness
The percentage of non-financial correspondences sent within 7 Buginsss Days of
Teceipt .
Check Processing Accuracy of Posting Checks
. The percentage of checke accurately posted to a maiching Account with the correct
amount and with the day of receipt’s trade date
Check Posting Timeliness
The percentage of checks posted to the Account Owner’s Account on the day of receipt
Reporting Timeliness: Timeliness of Monthly, Quarterly and Year-End Account Owner Statements
Confirmations, The peroentage mailed within 7 Business Days of Contractor’s approval of auditsd
Statements, account statements
Tax Reporting
Timeliness ef Daily Confirmaiions
The percentage of daily confirmations mailed within 5 Business Days
Accuracy of Confirmations, Statements and Tax Reports
The percentage of confirmations, statements and tax reports that are accurate
Timeliness of Federal Tax Reporting
The percentage of federal tax reports mailed on the agresd-to date
Timeliness of State Tax Reporting
: The percentage of state tax reports mailed on the agreed—to date
Marksting Fulfillment Enrollment Kif Timeliness
Processing The percentage of enrollment kits meilad within 5 Business Days of receiving the
request
Telephone Consulting Answer Time — Within 30 seconds
Services The percentage of customer cafls answered within 30 seconds
Abandonment Rate
The percentage of customer calls abandoned (when a caller hangs up afier connecting
but before speaking with a representative)
Systems System Avallability on Business Days

The number of times the processing system was unavailable for more than 45 minutes
per month during 8:00 AM - 8:00 PM ET (M-F, not incleding New York Stock
Exchange Holidays)

Nightty Cyele Timeliness
The percentage of nightly filos processed on time
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Customer Relationships Service Concern and Compllance Timeliness
: The percentage of saervice concerns and complamls responded to, within 7 Business
: Days of receipt ,
Processing New Account Accuracy Rate
The percentage of new accounts set up accurately
Redemption Accuracy Rate
The percentage of redemptions processed accurately
New Account Transsetion Timeliness
The parcentage of new Accounts set up the day recsived if all documentation is
inclnded
Redemption Transzction Timeliness
The percentage of withdrawale processed the day approved if all documentation is
included
Marketing Performance Number of Accounts
The number of savings accounts opened during the period
Investment Performance Institutional Mutual Fund Benchmark
. Institutional Growth Equity Fund The relevant benchmark in use for sach
TInstitutional Bond Fund _ ‘Murnal Fund as disclosed in the then current
Institutional Money Market Fund Mutpal Fund pmsgectus

The investment performance of each Mutual Fund pnd its respective benchmark for
that same period .

b. Performance Measurement. By no later than November 15, 2004, the

Contractor shell provide to the State a cumulative performance measurement

report. The report shall indicate whether the minimum percentage requirements

for each of the following performance critera were met over the period from the

Savings Plan Start Date through September 30, 2004,

Check Processing

Accuracy of Posting Checks
90% of checks received are accurately posted fo a matchmg Account with the corract
amount and with the day of receipt’s trade date

Check Posting Timeliness
90% of checks are posted 1o the Account Owner's Accnunt on the day of receipt

Processing

New Account Accuracy Rate
90% of pew accounts are set up accurstely

Redemption Accuracy Rate
90% of redemptions are processed accurntely

. Redemption Transaction Timeliness

90% of withdrawals are processed on the date of receipt
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Reporting Timeliness: Timeliness of Quarferly Statements .‘
Confirmations, . 90% are mafled within 7 Business Days of Contractor’s approval of sudited accounr
Statements statements

Timeliness of Daily Conflrmations

90% of daily confirmations are mailed within 5 Business Days of transaction
Telephone Consulting Abandonment Rate
Services Less than 10% of customer calls are abandored (when & caller hangs up after

: connecting but before speaking with 8 representative)

Investment Performance  Institutional Mutnal Fund Benchmark

Institutional Growth Equity Fund The relevant benchmark in uge for each

" Institntional Bond Fund Mutual Fund as disclosed in the then current
Institutional Money Market Fund Mutual Fund progpsctus

For each fund, the cunnilative performance cver the period from the Savings Plan
Start Date through September 30, 2004 is at lesst equal io 75% of the cumulative
performance of each fund’s respective benchmark for that same period. In the event
that the cumulative retwrn of the respective benchmark ig less than 20% over such
period, then each fund’s cumulative performance will be within 500 basis points (5%)
of its respective benchmark. R

In determining whether to exercise its right to extend the term of this Contract

pursuant to Section B.2 below, the State may consider the above performance

criteria of the Confractor and such other criteria as the State may at its sole

discretion determine. The Contractor’s compliance with the above performance

measurements shall not be interpreted to relieve the Contractor from properly

performing its obligations under this Contract.”

b. By substituting instead the following:

“17. Quarterly Operational Pe;:fonﬁ ance Reports and .Pe::form ance

Measurement.

a. Qﬁar-teriy Operational Performance Reports. The Contractor shall provide

operational performance measurement reports to the State on 2 qﬁarterly basis

within sixty (60) celendar days after the end of each calendar quarter after the

Savings Plan Start Date. Each such report shall provide data regarding the

operation of the Savings Plan with respect to the following:
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QUARTERLY PERFORMANCE MEASUREMENTS

Corréspondence

Financigl Correspondence Timeliness
The percentage of financially-related correspondence ssnt within 2 Business Days of
receipt

Non-Financial Correspondence Timeliness
The percentage of non-financial correspondences sent within 7 Businses Days of
receipt

Check Processing

Aceuracy of Posting Cheeks '
The percanfage of checks sccurately posted to a matching Acconnt with'the correct
amount and with the day of receipt’s trade date

Check Posting Timeliness
The percentage of checks posted 1o the Account Owner’s Account on the day of receipt

Reporting Timeliness:
Confirmations,
Statements,

Tax Reporting

Timeliness of Monthly, Quarterly and Year-Fnd Account Owner Statements
The percentage mailed within 7 Business Days of Contractor’s approval of audited
account statements

Timellness of Dally Confirmations
The percentage of daily confirmations mailed within 5 Business Days

Accuracy of Confirmations, Statements and Tax Reports
The percentage of confirmations, statements and tax reperts that are acenrate

Timeliness of Federal Tax Reporting
The percentage of federal tax reports mailed on the agreed-to date

Timeliness of State Tax Reporting
The percentage of state 1ax reports mailed on the sgresd-to date

Marketing Fulfilbnent
Processing

Enrollment Kit Timeliness
The percentage of enrollment kits mailed within 5 Buginess Days of receiving the
request

Telephone Consulting
Services

Answer Time - Within 30 seconds
The percentage of customer calls answered within 30 seconds

Abandonment Rate
The petcentage of customer calls abandoned (when z caller hangs up after connecting
but before speaking with a representativa)

Systems

System Availability on Business Days

The mumber of times the processing system was unavailable for more than 45 minutes
per month during 8:00 AM - 8:00 PM ET (M-F, not incloding New York Stock
Exchange Holidays)

Nightly Cyrle Timeliness
The percentage of nightly files processed on tims

Customer Relationships

Serviee Concern and Compliance Thneliness .
The pcrcantagc of service concerns and complamts responded to within 7 Business
Days of receipt
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Processing New Account Accuracy Rete
The percentage of new accounts set up accurately
Redemption Accuracy Rate
The percentage of redemptions processed accurately
New Account Transaction Timeliness
The percentage of new Accounts set up the day received if all documentation is
included
Redemption Transaction Timeliness
The percentage of withdrawals processed the day approved if all documentatmn is
included ,
Marketing Performance Number of Accounts
‘ The number of savings accounts opened during the period
Investment Performance TInstitutional Mutual Fund Beachmark
Institutional Growth Equity Furd The relevant benchrmark in use for each

Institutional Intemnational Equity Fund  Mutual Fund as disclosed in the then cnrrent
Institutional Growth and Income Fund ~ Mumal Fund prospectus

Institutional Bond Fund

Insfitutional Money Market Fund

Institutional Equity Index Fund

The investment performance of ench Mutval Fund and its respective benchmark for
that same period

b. Performance Measurement. By no later than November 15, 2004, the

Contractor shall provide to the State a cumulative performance measurement

report. The report shall indicate whether the minimum percentage requirements

for each of the following performance critera were met over the period from the

Savings Plan Stert Date through September 30, 2004,

Check Processing

Accuracy of Posting Checks
90% of checks received are accurately posted fo 2 matching Account with the correct
arnount end with the day of receipt’s trade dare

Check Posting Timeliness
0% of checks are posted  the Account Owaer's Account on thc day of receip:

Processing

New Account Accuracy Rate
%0% of new accounts are ser up accurately

Redemption Accuracy Rafe
90% of redemptions are processed accurstely

Redemption Transaction Timgliness
90% of withdrawals are processed on the date: of receipt
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Reporting Timeliness: Timeliness of Quarterly Statements
Confirmations, 90% are mailed within 7 Busineas Days of Contractor’s approval of avdited account
Statements gtatementa
Timeliness of Daily Confirmations
90% of daily confirmations are meiled within 3 Business Days of Tansaction
Telephone Consulting Abandonment Rate
Services Less than 10% of customer calls are abandoned (when a celler hangs up after
connecting but before speaking with a representative)
Investrment Performance  Institutional Mutual Fund - Benchmark
Institutions! Growth Equity Fund '

Inetitutional International Equity Fund  The relevant benchmark in use for each
Institutional Growth and Income Fund  Mutual Fund as discloged in the then current
Institutional Bond Fund Murual Fund prospectus

Institutional Money Market Fand

Institutional Equity Index Fimd’

For each fund, the cumulative performance over the period from the Savings Plan

. Start Date through September 30, 2004 ig at least equal to 75% of the cumulative

performance of each fund’s respective benchmerk for that seme period, In the event
that the cumuiative remarn of the reppective benchmark is less than 20% over such
period, then each fund's cumulative performance will be within 500 basis points (5%)
of its respective benchmark.

In determining whether to exercise its right to extend the term of this Contract

pursuant 4t;3 Section B.2 below, the State may consider the above performance

criteria of the Contractor and such other criteria as the State may at its sole

discretion determine, The Contractor’s compliance with the above performance

measurements shall not be interpreted to relieve the Contractor from ph:pcrly

performing its obli gatmns under this Contract.”
6. Annex A is amended by deleting the same in its entirety and by substltutmg

instead the attached Annex A.

7. The other terms and provisions not amended hereby shall remain in full force

and effect.

IN WITNESS WHEREOF, the parties have by their duly authorized

representatives set their signatures as follows:

TIAA-CREF TUITION FINANCING, INC,

By /‘“%;C?Z | Date: 3’/“/2001

Timothy E. Pane, Vice Pres1dent
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DEPARTMENT OF TREASURY

of the Board of Trustees

;/ véz/
N

DEPARTMENT OF FINANCE AND ADMINISTRATION
STATE OF TENNESSEE

By: / Mm %‘é&/ lDate: g -1 ]I

C. Warren Neel PhD, Commissioner 7

APPROVED
COMPTROLLER OF THE TREASURY
STATE QF TENNESSEE

Date: 3 0D
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ANNEX A

AGE BAN DS AND ALLOCATION GUIDELINES FOR THE AGE-BASED
ASSET ALLOCATION OPTION?

Asset Allocation Percentages®

ALLOCATION GUIDELINES FOR THE 100% EQUITY OPTION

(Age Year of Birth  [[nvestment Ingtitutional | Instiutional | Institutional | Institutional | Institutional | Institutional
Bands | of Forizon Growth Growthand | Equity Index | Internationsl | Bond Fund | Money Market |
Beneficiary” Equity Fund | Income Fund | Fund (Basz | Equity Fund | (Base Fund (Base
(Base (Base Percentage | (Base Percentage | Percentage of
Percentage | Percenfage of | of Age Band | Percentage of Age Band | Age Bang
of Age Bend| Age Band Assets) of Age Band | Assets) Assete)
Aseets) Aszety) Assgets)
1 200202003 20 —2] years | 12.0% 21.0% 27.0% 15.0% 25.0% 0.0%
2 20000r2001 |18 19 years | 11.2% 19.6% 25.2% { 14.0% 30.0% 0.0%
3 1998 0r 1995 {16 —17 years | 9.6% 16,5% 21.6% 12.0% 40.0% 0.0%
4 19960r1997 {14—15vears | 2.0% 14.0% 18.0% 10.0% 50.0% 0.0%
5 1994 0r1995 1213 years [ 7.2% 12.6% 16.2% 8.0% 55.0% 0.0%
6 1992 0r 1993 10 —11 years | 6.4% 11.2% 14.4% 8.0% 60.0% 0.0%
7 1 19900r1991 | 8O- years | 4.8% 8.4% 10.8% 6.0% 70.0% 0.0%
] 19880r1985 | 67 vears | 4.0% 7.0% 2,0% 5.0% 55.0% 10.00%
9 1986 0r 1587 [4-5 years| 3.2% 5.6% 7.2% 4.0% 45.0% 35.0%
10 19840r1585 | 2-3 vyears | 1.6% 2.8% 3.6% 2.0% 40.0% 50.0%
11 Prior to 1984 1.6% _2.8% 3.6% 2.0% 40.0% 50.0%

Inctitutional Institutional
Growth and Income International
Fund Equity Fund
(Base Percentage of (Base Percentage
Assets) of Assets) 4

80% 20%

! The State will annually review the Allocation Guidelines end make changes as needed.

? Under the Allocatmn G’uldelmes the percentage of assets of an Age Band allocated to the Mutual Funds
are to be in a range from 3% below to 3% above the base percentage of each Age Band; provided,
however, that if there occurs a significant movement in the market (either up or down) that results in the
percentage of assets of a Mutual Fund allocated to an Age Band being outside of the applicable Allocation
Guideline range, the Contractor will have & commercially reasonable period of time to bring the
percentage of assets of such Mutual Fund allocated to such Age Band back within the applicable range
including without limitation, by divestitures or acquisitions of securities, taking info consideration
relevant market factors and thc benefits to Account Owners of minimizing transaction costs.

3 Every two years a new band will be added to capture current dates of birth with all bands moving down
one level,

4 The actual percentages are to be in a range within 3% of the base percentages indicated.




AMENDMENT NUMBER 1
TO CONTRACT FA-00-13872-00
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST
' AND
TIAA-CREF TUITION FINANCING, INC.

WHEREAS, the State of Tennessee, Baccalanreats Education System Trust, and
TIAA-CREF Tition Financing, Inc. entered into Contract No. FA-00-13872-00 on
December 2, 1999 for the provision of implementation and management services to the
State of Tennessee in connection with its Educational Savings Plan, and

WHEREAS, {he said parties desire to amend said Contract in the manner
described below,

. NOW THEREFORE the parties hereby amend said Contract as follows:
1. Section C. is amended as follows:
a, By deleting therefrom the following:
‘ 1. Compensation. The Contractor shall be entitled to an aggrepate fee at the

“annusl rate of 0.90% of the average daily net assets of the Plan Fund, subject to

adjustments as provided in Section C.2 below {ithe “Menagement Fee™), which

shall be the Contractor’s sole compensation for performing all the services
hereunder. The Management Fee shall be reduced (dollar for do]llar) by the
investment management fee payable by Savings Account owners under each

Mutual Fund. The investment management fee for each Mutual Fund shall be

disclosed in the prospectus for each Mutual Fund. The Management Fee shall

acerne and be caleulated by the Contractor daily and shall be payable monthly.

-The Cotdractor shall pay all of its direct and indirect costs and expenses in

commection with this Contract, the Savings Plin and the services provided

hereunder, and none of such costs or expenses shall be paid from or reimbursed
out of assets of the Savings Plan (other than the Mapagement Fee). In no event,
however, shall the Management Fee exceed an annual rate of 0.91% of the
average daily net assets of the Plan Fund.” |

b. By substlmtmg instead the following:

«1, Compensation. The Contractor shall be entitled to an aggregate fee at the
annual rate of 0.95% of the average daily net assets of the Plan Fund, subject to
adjusﬁnents as provided in Section C.2 below (the “Management Fee™), which

ahall be the Contractor’s sole compensation for performing all the services




hereunder, The Management Fee shall be reduced (dollar for dollar) by the
investment management fee payable by Savings Aceount owners under ‘sach
Mutual Fund, The investment management fee for each Mutval Fund shall be
disclosed in the prospectus for each Mut'uall Fund. The Management Fee shall
accrue and be caleulated by the Contractor daily and shall be payable monithly.
The Contractor shall pay all of its direct and indirect costs and e*penses in
connection with this Contract, the Savings Plan and the services pravided
hereunder, and none of such costs or expenses shall be paid from or reimbursed
out of assets of the Savings Plan (other than the Management Fee). In no event,
however, shall the Management Fee exceed an annual rate of 0.96% of the
average daily net assets of the Plan Fund.”

2. Section C. is further amended by adding the following as a new Subsection C.3

"and by redesignating the subsequent subsections accordingly:
. “3. Expense Reimbursement. For solong as this Contract is in effect, on sach

Tuly 1, October 1, January 1 and April 1, beginning on Tuly 1, 2000, the
Contruct& shall pay 1o the Administrative Fund, as described in Section A.8.c.

_above, an amount equal o fifteen thousand dollars ($15,000). Such amount shall
be paid to the Administrative Fund by no later than five (3) business days of the

/ date oﬁ which the payment is due and shall be deposited in the Meney Market

Fund established pursuant to Section A.8.c. above. Amounts paid jnto the
Administrative Fund pursnant to this Seetion C.3 may be withdrawn from time to
time by the State for the reimbureement of direct au.d indirect costs and expenses
of the State relating to the Savings Plan.”

3. The other terms and provisiéns not amended hereby shall remaﬁ in full force

and effect.
IN WITNESS WHEREOF, the parties have by their duly suthorized

representatives set their signatures as follows:

TIAA-CREF TUITION FINANCING, INC.

N\{L By:\/[h%{ ﬁé | ].:)ate: 3/25 f2ccc

Timothy E. lﬁifﬁ Vice President

DEPARTMENT OF TREASURY”

| e

By: .
Nﬁﬁ ABams, Treasdrér & Chair

of the Board of Trustees




APPROVED:

DEPARTMENT OF FINANCE AND ADMINISTRATION

STATE OF TENNESSEE

el T

-

%lﬁ/ﬁ. Ferguson, Commissioner

PROVED
COMEFTROLLER/OF THE TREASURY

ATE OF TENNESSEE

John G. Morgan, Comptroller

Date: 5'5 - D@




CONTRACT
BETWEEN THE
STATE OF TENNESSEE, BACCALAUREATE EDUCATION SYSTEM TRUST
AND .
TIAA-CREF TUITION FINANCING, INC. |

THIS CONTRACT, by and between the State of Tennessee, Baccalaureate Education
System Trust, hereinafter referred to ag the “State”, and TIAA-CREF Tuition Financing, Inc.,
hereinafier referred to as the “Contractor™, iz for the provision of implementation and
management services to the State in connection with its Educetional Savings Plan, as further
defined in the "SCOPE OF SERVICES", below. The Contractor i3 a for-profit corporation
having its principal place of businesa at 730 Third Avenue, New York, NY 10017. The
Contractor’s place of incorporation is the Stzte of Delaware,

WITNESSETH

WHEREAS,.the Tennessee Baccalaureate Education Syste.-n{ Trust Program, heréinafter
referred to as the “BEST Pfogram”. was established by the Genera.l Agsembly of the State of
Tennessee by Public Acts of 1 996, Chapter 991 for the purpose of making higher education. more
affordable for the cluzens of Tennessee by offering an educational services!pre—paid plan. Said
public chapter, as has been and as may hereinafter be amended, is codified in Tennessee Code
Annotated, Title 49, Chapter 7, Part § and shall hereinafter be referred to as the “Act”: and

WHEREAS, the Act was arended by the General As.sembly of the State of Tennessee by
Public Acts of 1999, Chapter 233 for the purpose of offering an Educational Savings Plan
component to the BEST Program (the “Savings Plan™);  and

WHEREAS, the Act gives the State the power and authority to establish and operate the
Savings Plan, to enter into contracts with Purchasers (the “Savings Contracts™), and to serve as
the trustees of the trust fund established to‘re'ceive contribuiions to the Savings Plan (the “Trust
Fund™); and , ' '

WHEREAS, the Statc has the power to enter into contracts with service providers for the
provision of all or any part of the services necessary for the management and operation of the
Savings Plan; and | _

WHEREAS, the State has deternﬁﬁed that it is in the best interest of the BEST Program to
contract out the implementation and mansgement of the Savings Plan and the investment of the
assets of the Trust Fund to an outside service provider; and . | ‘

WHEREAS, the Contractor is an outside service provider and is desirous of providing the
requisite services necessary for the implementation, management and operation of the Savings

Plan and the investment of the Trust Fund assets in accordance with this Contract, the Act, the
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rules promulgated thereunder with respect to the Savings Plan (the “Rules”) and other appli;.:able
state and federal laws and regulafions. '

NOW, THEREFORE, in consideration of the premises and the mutual promises herein
contained, the parties have agreed and do hereby enter into this Contract‘ ;.i_coording to the
provisions set out herein: '

A. SCOPE OF SERVICES:

1. Incorporation of Additional Documents. .

a. Documents Incorporated. The following documents are hereby incorporated into this
Contract as though fully set forth herein:

{1) The State of Tennessee, Treasury Department Request for Implementation and
Meanagement of & College Savings Plan Component for BEST, RFS Number: 309.01-017 (ithe
“RFP*); and . _

(2) The Conftractor’s proposal dated, May 25, 1999, made in response to the RFP (the
“Contractor’s Proposal™). '

b. Order of Document Precedence. In the event of any conflict, ambiguity or discrepancy
between this Contract and any of the foregoing, the conflict shall be resolved first in favor of this
Contract and then in the order of precedence detailed above. - .

2. Defined Terms. All capitalized terms used herein. and not otherwise defined shall have
the meanings ascribed to them in the Act and in the Rules.

3. A_ﬁapointmem. .The State hereby appoints the Contractor to perform investrnent
management, marketing, general administrative and related services for the Savings Plan in
accordance with the terms and conditions of this Contract. The Coniractor hereby accepts the
appointment and agrees to perform the services specified in this Contract, -

4. Commencement of Services. The Contractor, at its sole cost and expense, shall
commence the planning and implemenﬁaﬁon of services un&'er this Conﬁ-act immediately upon
the effective date of this Contract. The Savings Plan shall commence opening Savings Accounts
and receiving contributions from Purchas;.rs by no later than March 1, 2000 or the date upon
which all of the conditions listed in Section A.7 of this Connﬁct have been fulfilled or waived in
writing by the parties hereto (the “Savings Plan Start Date™), |

3. Starus of Contractor and Relatlonship to the State, 'The Contractor acknowledges that
it has a fiduciary relationship to the State, the Savmgs Plan and to the Purchasers and
Beneficiaries thereof and has fiduciary duties in regard to t'he services which 1t will provide under
this Contract in respect to the Trust Fund and the accounts and portfolios thereunder. The
Contractor further acknowledges that it is subject to the requirement to tise pnidence and care in
its dealing with the Savings Plan, the Trust Fund and the accounts and portfolios thereunder, in
accordance with Tenn. Code Ann. § 35-3-117 and such other fiduciary requirements to which it
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is subject. The Contractor accepts its appointment as such fiduciary and specifically agrees that
iﬁ performing its duties hereunder that it will act not in regard to speculation, but with the care,
gkill, prudence and diligence under the circumstances then prevailing, gpecifically including, but
not by way of limitation, the general economic condiﬁéns, the anticipated needs of the Savings
Plan, the Trust Fund and the eccounts thereunder, and the Purchasers end Beneficiaries, that a
prudent person acting in e like capacity and familiar with such matters would use in the conduct
of an enterprise of lilce character and with like aime to attain the goals of the Savings Plan as
determined from the Act, the Rules and the Investiment Policy established pursnant to Section
A.3.b below. The Contractor agrees to discharge its duties with respect to the Savings Plan
solely in the interest of the State, the Purchasers and the Beneficiaries of the Savings Plan.

6 Tax and Securities Matters,

a. Cooperation. The State and the Contractor shall cooperate to ensure that the conditions
contained in Section A.7 hereunder are satisfied and that the &u_ties and obligationg of the parties
hereunder are effectively, efficiently and promptly discharged. Each party shall execute and
deliver to the other such ﬁ1_rﬂ1cr instruments and documents, and take such further action, as may
from time to time bé necessary to carry out the intent and jpurposas of this Contract.

b. IRS Letter Ruling. The Contractor shall cause to be prepared for signature and filing by
the State and the Saviﬁgs Plan, in a form satisfactory to the Contractor and the State, a request for
a private letter rulit-'xg from the Internal Revenue Service (the “IRS"™) to the effect that the Savings
Plan setisfies the qualification requirements of Section 529 of the Internal ﬁeﬁénue Code
(“Section 529", is exempt from federal taxation and addressing other agreed upon issues (the
“IRS Letter Ruling™). ‘ '

e. SEC No-Action Letter and Opinion of Securitles Cauﬁsel, The Contractor shall (i) assist
the State in preparing for the State’s signature and filing, in a2 form satisfactory to gll parties, a
request for a “no-action” letter from the Securities and Exchange Commission’s staff (the “SEC -
No-Action Letter”) and {(ii) obtain an opinion from a law firm that is nationally recognized for its
expertise in federal securities law ma,tters,' addressed to the State and the Contractor and dated as
of the Savings Plan Start Date l(the “Opinion of Securities Counsel”), each of which shall be to
the effect that the Savings Plan and the operation of the Savings Plan will be exempt from
registration requirements of the Securities Act of 1933, as amended, and the rules and regulations
thereunder, and exempt from broker-dealer registration requirements of the Securities Exchange
Act of 1'934-, as amended, and the riles and regulations ﬂ:lermmdef, and add.ressing other agreed
upon issues. The Contractor's obligation to assist the State in preparing and filing the SEC No-
Action Letter as reguired in item (i) above may be ﬁﬁved in writing by the parties if the
Contractor hss obtained assurances with respect to the legal issuss referred to above, based on
meetings or discussions with the staff of the SEC and/or other developments, including the
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issuance of a no-action letter by such staff with respect to another state’s higher education
savings plan similar to the Savings Plan, which are acceptable to and satisfy the State and the -
Contractor. o

d. State Securities and “Blue Sky" Law Clearance. Subject to (i) receipt of the
docurnentation required in Section A.6.¢ above, (if) the making of any required notification filing
with the Tennessee Department of Commerce and Insurance (which notification, if required,
must be filed by the Contractor prior to the Savings Plan Start Date) end (iii) verification of the
availability of an applicable exemption from securities registration requirements under the
securities laws of the State of Tennessee, Savings Aocounts may be offered to, opened by, and
contributions thereto made by, progpective or actual Purchasers in each state of the United States.
At its sole cost and expense, the Contractor shall be solely responsible for identifying all required
consentg, approvais, notifications and other filings to this end under applicable state securities or
“blue sky™ laws. The State shall cooperate with the Contractor, as may be necessary, in its
preparation and submission to zll such consents, approvals, notifications and utlier filings,

e. Further Cooperation. In the event that the Saﬁngs Plen or objectives of the Savings
Plan are adversely affected due to interpretations of existing federal tax law (including, without
limitation, if the IRS Letter Ruling negatively impacts the Savings Plan or the IRS refuses to.
issue the IRS Letter Ruling), State tax law or federal or State securities laws, the State and the
Contracter shall use; reasonable efforts to either (i) restruéture the Savings Plan within the
constraintd of applicable law to address such adverse consequences or (ii) if such restructuring is
impractical or inadvisable, to wind-down the Savings Plan in accordence with the Act and the
Rules. | |

A Costs of IRS Letter Ruling and SEC No-Action Letter. The Contraétcr shall pay all fees
and expenses of ite counsel in connection with the preparation of the requests for and efforts to
obtain, the SEC No-Action Letter, the IRS Letter Ruling and the Opinion of Securities Counsel.

7. Conditions to the Savings Plan Start Date. The Savings Plan Stari Date ghall not
comnieﬁce until each of the following cor;diﬁohs have been met or waived in writing bj: the
parties hereto: .

a. IRS Letser Ruling or Opinion, The Contractor shall have obtained (i) the IRS Letter
Ruling in form and substance acceptable to the State, or (ii) if the IRS Letter Ruling is being
processed by the IRS, but has not been issued s of the Sevings Plan Start 'Date and the
Contractor has no indication that the ruling will be unfavorable, a.u opinion of a law firm that is
nationally recognizéd for its expertise in federal tax fnatters. Said opinion must be in a form and
substance acceptable to the Stafe and the Contractor and must state that the Savings Plan satisfies
the qualification requirements of Section 529, is exempt from federal taxation and that the

commencement of the operation of the Sevings Plan prier to receiving the IRS Letter Ruling will
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have no adverse consequences to the Savings Plan. The oi:inion ghall slzo opine on such other
issues as may be agreed upon by the parties.

b. SEC No-Action Letter or Opinion. The Contractor shall have obtained (i} either (A) the
SEC Na-Action Letter in form and substance acceptable to the State and the Contractér ar (B)
agsurances with respect to the legal issues referred to in Section A.6.c of this Contract, based on
meetings or discussions with the staff of the SEC and/or other developments, including the
issuance of a no-action letter by such staff with respect to another state’s higher education
savings plan similar to the Savings Plan, which are acceptable to and satisfy the State and the
Contractor, and (ii) the Opinion of Securities Counsel, which shall be in form and substance
acceptable to the State and the Contractor and addressed to and delivered to the State and the
Contractor.

c. Representations and Warranties. The State shall have received no information
indicating that any representation or warranty made by the Contractor in this Confract is not true
and correct in all material respects on the Savings Plan Start Date as though such representation
or warra.nty was made on and as of the Savings Plan Start Date.

d. Savings Pian Materials, The State and the Contractor shall have approved all
brochures, press materials, forms, telephone and media geripts and other materials required to
cormmence the marketing and selling of the Saﬁngs Conitracts.

8. The Trust Fund; the Savings Plan Investment Policy qnd Investment Objectives; the
Age Bands, the Mutual Funds, the Plan Fund and the Administrative Fund; Investment of
Triest Assets; Savings Accounts; Contributions; Crediting of Contributions; Withdrawals.

a. The Trust Fund. 7 :

(1} Pursuant to Public Acts of 1999, Chapter 233, the Trust Fund _].'ia,s been established for
the receipf of moneys from Purchasers and other persons who make contributions to Educational
Savings Plan accounts (“Savings Accounts”) under the Sevings Plan, The Trust Fund assets
shall also include (i) all interest and mvestmcnt incoms, (ii) any monetary g1ﬁs of any nature
made by any individual by testamentary disposmon, including, without hzmtatlon, any sPccnﬁc
monetary gift or bequeath made by will, trust or other disposition, (111) any penalties paid by
Purchasers for non-qualified withdrawals from Savings Accounts and (iv}) all other receipts of the
Savings Plan fiom any other soures, publio or private, A '

(2) The assets of the Trust Fund shall be preserved, invested and expended solely pursuant
to, and for the purposes of the Savings Plan and shall not be loaned or otherwise transferred or

used for any other purposes. Subject to the prior written approval of the State, the Contractor
shall not withdraw or permit to be withdrawn any assets from the Trust Fund except under the
following circumstances: '

(A) to make payments to, or on behalf of, Beneficiaries pursuant to the Act;
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(B) to meke refunds as provided in the Act; and

(C) to pay the management fees to which the Contractor is entitled under Section C.1of
this Contract. ‘

b. The Savings Plan Investment Policy and Investment Objectives. Prior to the Savings
Plan Start Date, the State shﬁll prepare and adopt an appropriate investmment policy for the
Savings Plan, along with investment guidelines and procedures (collectively referred to as the
“Investiment Policy™). At the State’s request, the Contra.ctor ghall aseist the State in the
preparation of such policy.

In accordance with the Act and the Rules, the parties acknowledge and understand that the
investment policy and objective of the Savings Plan is to achieve investrnent returns over the
applicable invcst:nent period (i.e., the period from the making of a contribution through the date
on which a withdrawal for qualified higher education expenses is projected) that are at least equal
to the rate of increase in the costs of higher education over that period. The parties aclmowlédge
that no guaranteé exists of any return of amoumts contributed by Purchasers or any income or
earnings thereon, and that the investment of contributions made under the Savings Plan is subject
to market risks, and that the Mutual Funds and the Age Bands (both of which are described in
subgection (c) below) and the Purchasers are subject to a risk of loss in any particular annual or
other period (including the applicable investment horizon).

e. The Age Bands, the Mutual Funds, the Plan Fund and the Administrative Fund. The
proceeds from the contributions made to Savings Accounts pursuant to Savings Contracts shall
be allocated by the State to the plan fimd of the Trust Fund which holds all assets of the Trust
Fund excluding the assets held in the Administrative Fund (as defined below) (the “Plan Fund™),
and to the applicéble Age Bands, which are each a portion of the aggets of the Plan Fund
established for Beneficiaries born in specificd years in accordance with the allocation guidelines
(as described in Section A.9.a below and as shall be described in the Savings Plan disclosure
booklet and the Savings Contract) (the “Age Bands®). The State shall be the sole trustee of the
Trust Fund and the Contractor shall invesé Trust Fund assets held in the Plen Fund exclusively in
shares representing ownership interests in the following TIAA-CREF Institutional Mutual Funds:
the TIAA~-CREF Institutional Growth Equity Fund, the TIAA-CREF Institutional Bond Fund and
the TIAA-CREF Institutional Money Market Fund {collectively, the “Mutual Funds™) and such
other mutual ﬁmd or mutual funds as the State and the Contractor may hereafter egree upon in
writing. In addition, the State shall cause the Trust Fund to establish an account with the TLA A~
CREF Institutional Money Market Fund (the “Money Mearket Fund™) in the name of the Trust
Fund, a.nd all funds allocated to the administrative fund of the Trust Fund (the “Administrative
Fund”) shall be deposited in the Money Market Fund. 7




All non-qualified withdrawal penalties and any other penalties or fees charged to Savings
Accounts or payable by Purchasers under the Savings Plan sha.l_l be deposited in the
Administrative Fund, Withdrawals from the Administrative Fund may be madé from time to
time by the State for the reimbursement of direct and inditect costs and expenses of the State
relating to the Savings Plan.

d. Investment of Trust Fund Assets. The investment objective, policies and practices for
each of the Mutual Funds shall be as set forth in the Mutual Fund registmtion statement, as
amended from time to time, but in any case subject to the Act, the Rules, Section 529 and the
Investment Policy. The State agrees to obtain the prior written consent of the Contractor prior to
making eny modification to the Investment Policy which would cause the Mutual Fund
registration statement for any of the Mutual Funds to violate the Investment Policy. The Trust
Fund assets held in the Plan Fund shall be invested and administered by the Contractor as set
forth in the registration statement for the Mutual Funds and as shall be set forth in the Savings
Plan disclosure booklet. The Contractor shall annually provide to the State, within sixty (60)
calendar days after the end of each calendar year, a certification that the invesnnenrs of the Trust
Fund are, and at all ﬁmes during the year have been, in compliance with the Investment Policy.

e. Savings Accounts. The Contractor shall establish for each Beneficiary of 2 SavingsPlan
Contract an individual Savings Account in the Trust Fund for the receipt of contributions made
on behalf of the Be:-neﬁciazy. Such contributions shell be credited to the appropriate
Beneficiary's Savings Account in accordance with Paragraph g below.

f Contributions. The Contractor shall direct the investment of contributions made to the
Plan Fund in accordance with the allocation guidelines for the applicable Age Band (as set forth
in Annex A). '

& Crediting of Contributions. Contributions to the Savings Plan received before the close
of trading on the New York Stock Exchange (“WNYSE”) (usually 4:00 p.m., Eastern Time) on any
day on which the WYSE is open for trading (a “Business Day*) shall e credited to the Savings
Account to which the contribution is mad‘e on the same day. Contributions received at or after
the close of trading on the NYSE or on a day other than a Business Day shall be credited on the
next Business Day. Contributions shall be credited that same day to the applicable Age Band at
the Net Asset Value per share (as defined in Paragraph h below) calculated for that dey for such
Age Band in accordance with Paragraph h below. A coniribution shall be credited to a Savings
Account (i) once the documentation with respect to the Savings Accoﬁnt ié. properly completed
and such contribution is in good order and (i) at a share price equal to the Net Asset Value per
share (as defined below) next calculated for the applicable Age Band after the contribution is
credited.




h. Net Asset Value Per Share. *“Net Asset Value per share”™ or “NAV per share” shall mean
the price per share in any Age Band or Mutual Fund, respectively. Net Asset Value per share
ghall be determined when regular trading closes on the New York Stock Exchange on each
Business Day that the NYSE is open. Net Asset Value per share shall bé'computed by dividing
the value of an Age Band’s or a Mutual Fund’s, as the case may be, net assets less its liabilities,
by the number of outstanding shares of such Age Band or Mutual Fund. The Net Asset Value
per share of each Age Band shell be based upon the Net Asset Value per share of each of the
Mirtual Funds in which it invests. _ ‘ .

i Withdrawals. The Contractor shall process requests for withdrawals and refunds from
the Savings Accounts in compliance with the Act, the Rules, Section 529 and the regulations
promulgated by the Internal Revenue Service, as amended from time to time. The Net Asset
Value per share for an Age Band applicable to = withdrawal or refund shall be the Net Asset
Value per share next calculated for such Age Band once such withdrawal or reflmd.request is
received in good order.

J. Commencement of Recelpt of Contributions. The Contractor shall be prepared to
establish Savings Ac.oounts on behalf of individual Beneficiaries and to commence receiving
contributions to such Accounts immediately on the Sevings P]aﬁ Start Date.

9. Allocation Guldelines; Mid-Year Changes in Allpcation Guidelines.

a. Allocation Guidelines, The Contractor shall invest the assets of the Trust Fund held in
the Plan Fund allocated to each Age Band (including new contributons allocated to each Age
Band and the néf earnings of each Age Band) in accordance with the percentage ranges
determined in accordance with this Section and as set forth in Annex A (the “Allocation
Guidelines™). Unless changed by the State in accordance with Paragraph b below, the Allocation
Guidelines for each Age Band for calendar year 2000 shall be as set forth in Annex A. All
Allocation Guidelines shall be in the format set forth in Anmex A. On or before November 1 of
each calendar yvear during the term of this Contract cormmencing with November 1, 2001, the
Contractor shall subrait to the State, for th‘c State’s éonsidcraﬁon, the Contractor’s recommended
Allocation Guidelines for each Age Band for the following calendar year. The Contractor shall
make such recommendsations consistent with the objective of the Savings Plan set forth in the
Savings Plan disclosure booklet and the risk levels deemed appropriate 'bjr the State. At the
request of the State, the Contractor shall consult with the State and may thereafter propose
revised Allocation Guidelines for the following calendar year. On or before December 1 of each
such calendar year, the State shall either notify the Contractor that the State approves the
Contractor’s recommended Allocation Guidelines, as they may have been revised after
consultation with the State, for the next calendar yesar or shall deliver to the Cunt:"actor revised

Allocation Guidelines for such year that the State deeme appropriate.
]




b. Mid-Year Changes in Allocation Guidelines. Notwithstanding anything to the contrary
set forth above, the State, upon thirty (30) days® written notice to the Contractor, may change the
Allocation Guidelines at any time for application during the remaining portion of the calendar
year. In the event of any such change by the State, the Contractor shall hive & commercially
reasonable period of time to implement such change in the Allocation Guidelines, including,
without limitation, divestitures and acquisitions of securities, taking into consideration relevant
market factors and the benefits to Purchasers of minimizing transaction costs.

10. Marketing and Promotion; Communications; Contractor and Affiliate Marketing
and Advertising. ‘

a. Marketing and Promotion Campaign. The Contractor shall coordinate marketing and
information materials with the State and create a multi-year marketing plan. In addition, the
Contractor shall perform the marketing and promotion functions for the Savings Plan. Such
functions sheall be initiated by no later than the Savings Plan Start Date and shall include, but
shall not be limited to, the following:

(1) Write, _proc_iuce and schedule promotions in the print and electronic media;

(2) Develop a marketing approach that promotes saving for higher education;

(3) Design, draft, print, update and distribute a Savings Plan disclosure booklet and other
marketing and advertising materials from time to time through the termination date of this
Contract;

{4) Design and maintain a Web-site for the Savings Plan;

(5) Conduct community forums and other similar events, including press events, with the
State and other public officials and personalities;

(6) Develop a marketing plan to promote participation by corporations and local
governments by offering payroll deduction services to employees;

(7) Develop programs to enable institutions of higher education to participate in marketing
and promotion of the Savings "Plan;

(8) Develop a:ad implement a ma‘rke:ting plan to promote minority and low-income
participation in the Savings Plan; and '

(9) Evaluate the effectiveness of the marketing and advertising campaigns systematically
and at least annually and provide ﬁvritten rcporté to the State of its findings.

b. Marketing Expenditures and Promotional Activities. For the period from the date hereof
through the first anniversary of the Savings Plan Start Date, the Contractor shall expend
$1,500,000.00 for marketing and promotional activiﬁes for the Savings Plan. During each one-
year period ending op. the second and third enniversaries of the Savings Plan Start Date during
the term of this Contract, the Contractor shall expend an additional $750,000.00 for marketing
and promotional activities for the Savings Plan. For each one year period thereafter during the.
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term of this Contract, the Contractor shall expend an additional $375,DO0.0D.for marketing and
promotional activities for the Savings Plan. '

Beginning in the calendar year 2000, by not later than each November 15, the Contractor
shall submit to the State, in writing, a proposed marketing plan for the irfmediately following
calendar year, Prior to implementation, each marketing plan must be satisfactory to the State.
The Contractor shall implement the marketing plan, ag approved in writing by the State, and any
material changes to such plan ghall require the prior written consent of the State.

e. Communicarions. The Contractor shall be identified as the plan maneger for the Savings
Plan, and the “TIAA-CREF” brand name and logo, together with the Plan logo designed
specifically for the Savings Plan (the “Plan l'.bgo”), shall be displayed, on (i) each application to
open & Savings Account and each Savings Contract; (ii) each Savings Plan disclosure booklet
and any disclosure supplemental thereto; (iii) each Savings Accuﬁnt statement; (iv) each
pamphlet and other materials advertising the Savings Plan; (v) each advertising of the Savings
Plan in print and electronic media; and (vi) other Savings Plan documents, including other
Savings Plan forms and letterhead.

" d. Contractor and Affiliate Marketing and Advertising. If a Purchaser indicates on a
Savings Contract that such Purchaser wishes to receive additional solicitations from the
Contractor, then the Contractor and its affiliates may, but only under separate cover from any -
communication to Purchasers relating to the Savings Plan or & Savings Account, meke directed
non-Savirigs Plan mailings to sach Purchaser of (i) brochures, pamphlets and other advertising or
merketing information concerning the Contractor or ite subsidiaries and affiliates or the producis
or services thereof and (ii) with the prior written consent of the State, which consent shalt not be
unreasonably withheld, other mailings; provided that without the prior written consent of the
State no mention in any non-Savings Plan mailing shall be made of the State or the Sevings Plan,
including any aspect thereof. The Contractor ghall not, and shall cause its affiliates not to, (i) sell
any list established in administering {he Savings Plan of Purchesers or Beneficiaries or any name
thercon to any third party, (i) use any list“of Purchasers or any name therein for a sélicitaﬁon for
any other tuition funding programs, (iii) solicit any Beneficiaries or (iv) solicit any Purchasers
who have ndt requested in their Savings Contract that they receive solicitations from the
Confractor or its affiliates. The internet web site for the Savings Plen shhl} contain the address of
the web site of TIAA-CREF, which currently has the URL address “http://www.tina-cref.org”
and contain a link to the State’s web gite, which currmiﬂy has the URL address
“http://www.treasury.state.tn.us/best.htm”. The State shall notify the Contractor in advance of all
marketing and promotional activities of the State with respect to the Savings Plan; provided,

however, that no such notice shall be required concerning general outreach.actiﬁﬁés, workshops,
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presentations and publicstions that include a summary of all programs administered by the State,
including a surmmmary description of the Savings Plan,

e. No Guaranty on the Investment Return. In it marketing materials, the Contractor shall
always highlight the fact that m_:ith:r the State nor the Contractor can guarantee any rate of return
on amounts invested by Purchasers or any income thereon. The Conftractor shall also highlight
the above fact in all sales related phone or in-person contacts with current or potential P‘u.z;chasers
or Beneficiaries when discussing the returns from an investment in the Savings Plan.

I1. Administrative Services.

a. General Administration. The Contractor shall perform the general administrative
functions for the Savings Plan. Such fimctions shall include, but shall not be Iimited to, the
following: ‘

(1) Design, draft, print and process the application materials and the Savings Contract for
the Savings Plan and all forms and other materials that will be used in the Savings Plan,
including forms containing the information necessary to process qualified withdrawal requests
and non-qualified withdrawal requests; '

(2) Design or acquire all necessary software and hardware for the pperation of the Savings
Plan;

(3) Provide Purchasers with information to aseist them in deciding the appropriateness and
leval of their participation and the various strategies that may be appropriate for them to pay for
post-secondary education expenses, including the Sﬁﬁngs Plan and other plans of the BEST
Program.;

(4) Maintain account data for each Beneficiary in such a manner that the amount of the
year-to-date accumulated contributions and the current value of the account can be made
availabie by phone (or by computer when availabl_e) immediately to each Beneficiary and each
Purchager or other participant upon request during regular business hours for the State of
Tennessee; such account information to bq current through the last business day preceding the
day of the inguiry;

(5) Provide each Purchaser with information explaining minirmum and mameum
investinent levels; -

(6) Assist the State in establishing adequate safeguards to prevent the deposit of excess
confributions to Savings Accounts; ' |

(7) Determine if Purchasers or other contributors have made excess contributions on behalf
of a Beneficiary and promptly refund to the contributors such excess payments:

(8) Review application forms and Savings Contracts, open Savings Accounts, process

contributions to Savings Accounts and manage the Trust Fund assets;
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(9) Establish a toll-free telephone number or numbers, as appropriate, and provide
telephone consultants (Series 6 Registered Representatives and other appropriate representatives)
to provide sales/counseling support as well as related services; '

(10) BEsteblish and maintain all Savings Accounts and other accounis of the Trust Fund and -
ensure compliance with the Act, the Rules, Section $29 and the regulations promulgated
thersunder, and any other applicable laws and regulzations;

(11) Calculate the amount of any refimds to, or penalties imposed on any Beneficiaries,
Purchasers or other ﬁarticipants under applicable State or federal statutes or regulations and
otherwise perform treasury services with respect to cash flows from contributions to and
withdrawals from Savings Accounts;

(12) Solicit employers in order to establish and maintain peyroll deduction plans and
automatic withdrawal procedures for contributions to Savings Accounts;

(13) Prepare and deliver to Purchasers quarterly and annual statements idéntifying the
contributions made to the relevant ‘Savings Account during the applicable peri.od, the total
contributdons made to such'Savings Account, the valune of such Savings Account, distributions
made and any additiénal information;

{14) By March 317 of cach year, prepare and deliver to each Beneficiery turning age 17 in
such year statements indicating the prior year end account value for each Savings Aecount of the
Beneficiary. The st-atementi; ghall be provided to the Beneficiary in a single mailing;

{15) In accordance with the conditions of the Savingg Plan, disburse funde for qualified
withdrawals, transfers, refunds and eancellation of Savings Contracts;

{16) Prepare, print and mail reports to the State regarding the Savings Plan, including,
among other things, information on the number of Purchasers and Beneficiaries, geographicel
and demographic distri'butim-:\ of Purchasers and Beneficiaries, total yearly conﬁbuﬁons by all
Pﬁrchasm-s, methods used by Purchasers to make contributions and the management fee
collected: '

(17) Ensure that representatives of tize Contractor, including the managernent of
Contractor, are available to discuss Savings Plan issues with the State and its staff promptly upon
request; and |

(18) Make its management team working on the Savings Plan available to meet with and
receive input from the State throughout the term of this Contract and duriné public meetings of
the Board of Trustees of the BEST Program. ' - '

b, Customer Services. 'The Contractor shall providé all custorner services for the Savings
Plan, which services shall emphasize courteous, prompt and responsive treatment of

Beneficiaries and Purchasexs, and shall include the following:
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-(1) Establish a toll-free telephone number or numbers, as appropﬁate, and telephone
operators to answer questions and provide related services to Beneficiaries and Purchasers, such
service to be provided at a minimum, during the hours of 7:00 a.m. to 10:00 p.m., Central Time.

(2) Provide a means for Beneficiaries and Purchasers to express concerns or comments
regerding the Savings Plan and report these concerns and comments to the State in a timely
manner;

(3) Establish a complaint resolution process which provides for prompt, efficient and
customer-friendly disposition of complaints;

{4) Upon written request from a Purchaser, or his or her legal representative, provide
account information for each account to which the Purchaser has made one or more
contributions, including the amount of contributions and eamings thereon, 8t no cost to the
Purchaser; snd

(5) Upon written request from & Beneficiary, or his or her legal representative, provide the
Beneficiary with account information, including the amount of contributions and earnings
thereon under all Savings Contracts that designate him or her as a Beneficiary, at no cost to the
Beneficiary. | - ‘

. e, Legal, Regulatory, Tax, Securities and Miscellaneous. In addition to the Contractor’s
other obligations under this Confract, at its sole cost and expense, the Contrector shall perform
the following legal,-regulatory, tax, securitiesd and miscellaneons tasks:

(1) Prepare and submit to Purchasers arid Beneficiaries all tax forms, including 1099
Forms of the IRS, or submit the underlying information to the State for submission by the State
to Purchasers or Beneficiaries, in a format that is requested by the State; ‘

(2) Prepare and provide any and all information returns, filings, reports or other materials
required by the IRS or any other federal or state agency regardless of whether they are expressly
required by the statutes and/or regulations specifically relating to the Savings Plan;

(3) Account separately for any moneys received from an entity exempt from taxation under
Section 501{c)(3) of the Internal Revenue ‘Code or any state or local government which
establishes a Savings Account for scholarship purposes; '

(4) Keep and protect the confidentiality of personal information concerning Purchasers and
Beneficiaries, including identification numbers or codes and account access numbers or codes, in
accordance ‘with all epplicable federal and Termessee lawas; |

(5) Make available to the State the resultg of any periodic examination of the Contractor by
any state insurance commission (except to the extent such report may not be disclosed under
applicable law or regulations);

(6) Prepare and file all statements, schedules, repofts and other inforrmation that are
required by state or federal law or regulations, including federal and state tax law and securities
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law, that relate to the Savings Plan, the Trust Fund, the Sayings Accounts and any other entity,
. account or program related to the Savings Plan;

(7) Control for fraud in a manner congistent with rules and reg;ﬂgﬁons adopted by the
federal Internal Revenue Service or the Tennessee Compfroller of tﬁc Tréasury under any direct
reimbursement method of payment which may be adopted, and provide summary reports to the
State on a timely basis conceming all incidents of fraud or suspicions of fraud and the extent
thereof; ‘

(8) Perform asset allocation studies and make recommendations to the State; and

(%) Upon reasonable request, provide the State with all reguletory filings and reports
regarding the Savings Plan made by or on behalf of the Contractor. .

d. Service Enhancernents. The Contractor shall provide to the State, without additional
charge, any npdates and enhancements to the services hereunder which it provides in the noﬁﬂ
course of buginess to all its customers in the performance of similar investment manegement,
marketing, general administrative and related services. Such services may incinde by way of
illustration, but not by way of limitation, on-line reporting services.

12, Personnel The Contractor Shall maintain safficient, qualified personnel to establish
Savings Plan Accounts under the Plan and to process Savings Plan Contracts and any
amendments thereto; to answer inquiries of Purchasers, Beneficiaries and the State as to account
balances and other ;'ocords maintained or generated by the Contractor; and to otherwise fulfill its
duties and responsibilitiez under this Contraﬁt. The State reserves the right to disapprove the use
of any individual representatives of the Contractor who are performing marketing or customer
service type functions under this Contract; however, no such disap_pmval ghall be based on the
grounds specified in Section D.7 hereof, 7

13. State Oversight. The Contractor shall consult with the State in all aspects of the
management of the Savings Plan, and ghall consult with and obtain the prior epproval of all
aspects of the process of developing and refining the marketing and promotion campaigns and
n:‘tatlu-ials. Communication materials and fbrm.s regarding the Savings Plan ghall be designed,
produced and distributed at the Contractor's expense and shall be filed with and approved in
aﬂvance by the State. No marketing or promotion activity may commence without the prior
written authorization from the State. _ 7

14. Meetings. The Contractor and the State shall meet as frequently as either of them
deems advisable and at least monthty during the first six (6) éalmdar months of the term of this
Contract, and thereafter at least once during each calendar quarter. Any of such meetinge may be
held in person or by telephone. Representatives of the Contractor shall appear at meetings of the

- Board of Trustees of the BEST Program or its committees, as requested By the State, to explain
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any of the operations of the Savings Plan, including its investment and marketing strategies and
any successes or failures of the Savings Plan.

15. Ownership and Custody of Plan Muterials.

a. In General. The State sfmll own and have all ri'ght, title and intérest in and to, and
beneficial ownership of, the Plan Records (as defined in Paragraph b below), which shall be
readily accessible to the State, at the Conﬁactor’s expense, in a commercially reasonable mannex.
In performing the services under this Contract, and in the event of any action, suit, investigation
or gimilar proceeding involving the Contractor that is brought in connectioﬁ with the Savings
Plan, the Contractor shall have full access to the relevant Plant Records and to the fullest extent
permitted by law, the State shali cooperate fully, and shall cause its officials, officers, employees
and agents to cooperate fully, with the Contractor in connection with any such action, suit,
investigation or similar proceeding.

Other than the Plan Records, the Contracior shall be and remain the sole owner of all
records, books, documents, correspondence, analyses, designs, drawings, papers and files, the
intellectual property rights relating to the structure and operation of the Savings Plan (such as
investment allocaﬁoh me.th'odologies and ¥now-how, any software and analytical tools, including
but not limited to the “Savinge Calculator”, as are otherwise owned by the Contractor and its .
affiliates and utilized or developed by or for the Contractor for the merketing or administration of
the Savings Plan) a;zd research, reports, publications, fraining materials and manusls developed
solely by or for the Contractor relating to savings for higher education and plans relating thereto
that are not specific to the Savings Plan; provided, hAowever, that the State shdll not be restricted
in any manner in connection with the continuation of the Savings Plan after the expiration of this
Contfract in using the same or substantially the same Savings ?lén structure or portions- thereof
(including the investment and Allocation Guidelines components) as have been in effect prior to
the final termination date of thig Coﬁu'act, and the Contractor shall be deemed to have granted
the State a non-exclusive, perpetual, royalty-free, non-trangferable licenge in the United States to .
so use any or all of the foregoing, ‘ ‘ |

b, Plan Records Defined, “Pl:.m‘ Records” shall mean collectively, (i) all records, books,
correspondence, papers and files relating zolely or primarily to the Savings Plan, whether or not
in the possession of the State, including, without limitation, all lists, compilations and surnmaries,
of Purchasers, Beneficiaries or pi'ospecﬁve Purchasers who contact the Coﬁtractor for the
purpose of expressing an interest in the Savings Plan (the “Trust Materials”) and (ii) the Plan
Logo, any slogan developed specifically for the Savings Plan, and any trade names, trade marks
or service marks created specifically for the Savings Plan, and any copyrighted materials relating
solely or primarily to the Savings Plan, including materials contained in the Savings Plan
disclosure booldet that are related specifically to the State, the Trust Fund or the Savings Plan,
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web site content related specifically to the Savings Plan (other than web site elements contained
in TLAA-CREF's web site) and marketing, advertising and public relations materials that are
specific to the Savings Plan (the “Media Materials™).

c. Derivative Materials. The State hereby grants to the Cloptractor an exclusive,
perpetual, royalty-free, worldwide, trangferable license (i) to create, use and distribute marketing,
advertising, web site or other media-related materials based on or derived from the Media
Materials and (ii) to nse (including the right to modify'ur create derivatives of) the format (but
not the content) of the Plan Records in any manner and for any purposs, including without
limitation, creating or otherwise developing materials baged thereon (the items set forth in
clauses (i) and (if) above constituting the “Derivative Materialg™), so long as such Devivative
Materials are used by the Contractor (or any transferee with respect to such license) in a manner
in which the public will not confuse such Derivative Materials as being related to the Savmgs
Plan. Prior to the initial public use of any specific item of Media Material, the Contractor shall
gubmit such item of Media Material to the State for its approval, provided that if the State fails to
comment on such item within ten (10) Business Days sfter submission, the State shall be deemed
to have granted its approvel. The State acknowledges that the Contractor will own and have all
right, title and interest in and to, and beneficiel ownership of, ell Derivative Materials and any
intellectual propérty rights related thereto.

16. Reports and Finarncial Statemenls; Account Statements; Compliance Requirements;
Tax Repﬁ)rts, Audits. _

a. Reports and Financial Statements. The Contractor shall prepare and deliver to the State
(i) within twenty (20) Busincss Days immediately following the end of each calendar quarter,
reports on the performance of each of the Mutual Funds and the Administrative Fund, in a form
mutually satisfactory to the State and the Contractor, and (i) within forty (40) days immediately
following the end of each fiscal year of the Savings Plan (said fiscal year being from January 1
through December 31), an annuel statément of ussets and liabilities and changes in net assetsin a
form mutually satisfactory to the State and the Confractor, each such report to be prepared in
accordance with generally accepted accounting principles applied on a consistent basis as of and
for the periods involved.

b. Account Statements. The Contractor shall prepare and deliver to each Purchaser within
thirty (30) days immediately following the end of the period to which they pertain, calendar
quarter and calendar year statements (i) identifying the ooni:ibﬁtions maeade to the relevant
' Savings Account during the preceding period, (ii) the total contributions made to such Savings
Account through the end of such period, (iii) the value of such Savings Account at the end of
such period, (iv) distributions made during such period and (ﬁ) such other information that the
Contractor and the State agree to have reported to the Purchaser.
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¢. Compliance Regquirements. The Contractor shall: _
(i) Use its best efforts to keep the Savings Plan in compliance with requirements of the Act

and the Rules and to manage the Savings Plan to gualify as a “‘qualified State tuition plan™ under

irs

Section 529; ' -
(ii} Keep adequate records of each Savings Account and keep each Savings Account

separate from each other Savings Account;

(iii) Compile information for statements required to be prepared under the Act and the
Rules and provide such compilations to the State; and

(iv) Provide the State with copies of all regulatory filings and reports made by the
Contractor in connection with, the Savings Plan until the final termination dﬁte of this Contract.

d Tax Reports. The Contractor ghall:

(i) If there is any distribution from a Savings Account to any individual or for the bﬁeﬁt
of any individual during a calendar year, report such distribution to the Internal Revenue Service
and either the Purchaser, thé Bencficiary or the distributee to the extent required by federal law or
regulation; and . |

(ii) Prepare a.ﬁd file :;Jta‘tements and information relating to Savings Accounts to the extent
required by federal and State tax law. _

e. Audits. The Contractor shall prepare, at its expense, annueal financial statements for the
Savings Plan W’iﬂ:li;l seventy-five (75) days following the end of each fiscal year of the Savings
Plan. The/Contractor shall, promptly upon request, provide the State access to all files, records,
documents, and data pertaining to the Savings Plan which are in its possession or control. The
Contractor shall also obtain an audit at least annually by a firm of certified public accountants
and provide the results to the State,

17. Quarterly Opgraﬂ'onal Performance Reports and Performance Measurement.

a. Quarterly Operational Performance Reports. The Contractor shall provide operational
performance measurement reports to the State on a quarterly basis within sixty (60) calendar days
afler the end of each calendar quarter after the Savings Plan Start Date. Each such report shail
provide data regarding the operation of the Savings Plan with respect to the following:

QUARTERLY PERFORMANCE MEASTUREMENTS
Correspondence Financlal Correspondence Timeliness
The percentage of financially-related oorrespondence gent within 2
Business Days of receipt

Non-Financial Correspondence Timelinoss
The percentage of non~financial correspondences sent within 7 Business
Dayzs of receipt
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Check Processing

“Accuracy of Posting Checks
The percentage of checks accurately posted to a matching Account with
the correct amount and with the day of receipt’s trade date

Check Posting Timeliness
The percentage of checks posted to the Account Qwner's Account on the

day of receipt

Reporting Timeliness:
Confirmations,
Statements,

Tax Reporting

Timeliness of Monthly, Quarterly and Year-End Account Owner

Statements :
The percentage mailed within 7 Business Days of Contractor’s approval

of audited account statements -

Timeliness of Dafly Confirmations .
The percentage of daily confirmations mailed within 5 Business Dayg

Accuracy of Confirmations, Statements and Tax Reports
The percentage of confirmations, statements and tax reports that ars
accurate '

Timeliness of Federal Tax Reporting : :
The percentage of federal tax reports mailed on the agreed-to date

Timeliness of State Tax Reporting
The percentage of state tax reports mailed on the agreed-to date

Marketing Fulfillment
Processing '

Enrollment Kit Timeliness
The percentage of enrollment kits mailed within 5 Businegs Days of

receiving the request

Telephone Consulting
Services

e

Answer Time — Within 30 seconds
The percentage of customer calls answered within 30 seconds

Abandonment Rate
The percentags of customer calls absndoned (when a caller hangs up
after connecting but before speaking with a representative)

Systems

System Availability on Business Days

The number of times the processing system was unavailsble for more
than 45 minutes per month during 8:00 AM - 8:00 PM ET (M-F, not
including New York Stock Exchange Holidays) :

Nightly Cycle Timeliness
The percentage of nightly files processed on time

Customer Relationships

Service Concern and Compliance Timeliners )
The percentage of service concerns and complaints responded to within
7 Business Days of receipt

Processing

New Account Accuracy Rate
The percentage of new accounts set up accurately

Redemption Accuracy Rate ,
The percentage of redemptions processed accurately

New Account Transaction Timeliness -
The percentage of new Accounts set up the day reccived if all
documentation is included

Redemption Transaction Timeliness
The percentage of withdrawals processed the day approved if all
documentation is included :
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Marketing Performance Number of Accounts

The number of savings accounts opened during the period

Investment

Performance

Institutipnal Mautual Fund Benchmark

The relevant benchmark in use for each
Mutnal Fund ps disclosed in the then enrrent
Mutual Fund prospectus

Institntional Growth Equity Fund
Instinitiensl Bond Fund ‘
Tnstinational Money Market Fund

The investment performance of each Mutual Fund and its respective
benchmark for that same period

b. Performance Measurement. By no later than November 15, 2004, the Contractor shall

provide to the State a cumulative performance meagurement report. The report shall indicate

whether the minimum percentage requirements for each of the following performance critera

were met over the peﬁod from the Savings Plan Start Date through September 30, 2004.

Check Processing

Accuracy of Posting Checks ,
90% of checks received are accurately posted to a matching Account

with the correct amommnt and with the day of receipt’s trade date

Check Posting Timeliness
00% of checks are posied to the Account Owner’s Account on the day of

receipt

Processing

New Account Accuracy Rate
90% of new accounts are get up accurately

Redemption Accuracy Rate
90% of redemptions are processed accurately

Redemption Transaction Timeliness
90% of withdrawals are processed on the date of receipt

Reporting Timeliness:
Confirmations,
Statements

Timeliness of Quarterly Statements
90% are mailed within 7 Business Days of Coniractor’s approval of

endited account staternents

Timeliness of Daily Confirmations
Q0% of daily confirmations are mailed within 5 Busint;ss Days of

{ransaction

Telephone Consulting

Services

‘Abandonment Rate
Less than 10% of customer calls are abandoned (when a caller hangs up

after connecting but before spesking with 2 representative)

Investment

Performance

Institutional Mutua] Fund Benchmarl.

‘The relevant benchrnark im use for each
Mutua! Fund as discloeed in the then current
Mutual Fund prospectus

Tnstitutional Growth Equity Fund
Institutional Bond Fund :
Instirurional Money Market Fund

For each fund, the cumulative performance over the period from the
‘Savings Plan Start Date through September 30, 2004 is at least equal to
75% of the cumulative performence of each fund’s respective
benchmark for that game peried. In the event that the cumulative return
of the respective benchmark is less than 20% over such period, then
each fund’s cumulative performance will be within 500 basis points
{5%) of its regpective benchmark. .
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In determining whethé:r to exercise its right.to extend the t¢rm of this Contrdct pursuant to

. Secﬁon B.2 below, the State may consider the above performance criteria of the Contractor and _
such other criteria as the State may et its sole discretion determine. The Contracto;-'s comnpliance
with the above pérformance measurements shall not'be interpreted to reli;;*e the Contractor from
properly performing its obligations under this Contract.

B. TERM:

1. Initial Term. This Contract shall be effective for the period com.rﬁénbing on December
2, 1999 and ending on the fifth anniversary date of the Savings Flan Start Date, as defined in
Section A.4 above. The State shall have no obligation for services rendered by the Contractof
which are not performed within the specified period.

2. Term Extension. The State reserves the right to extend this Contract for up to five {(3)
addmonal years, provided that the State notifies the Contractor in writing of its intention to do so
at least thirty (30) days prior to the contract expirstion dete. An extension of the tenn of this
Contract will be effected through an amendment to the Contract. '

C. PAYMENT TERMS AND CONDITIONS:

4. Compensation. The Contractor shall be entitled to an aégregatc fee at the annual rate of
0.90% of the average daily net assets of the Plan Fund, subject to écljﬁsﬁnentg a8 provided in
Secﬁoﬁ C.2 below (the ‘“Management Fee), which shell be thc Contractor’s sole compensation
for performing all the services hereunder, The Management Fee shall be raduced (dollar for
dollar) by the investment management fee payable by Savings Account ownérs under each
Mutual Fund. The investment management fee for each Miitual Fund shall be disclosed in the
prospectus for each Mutual Fund. The Management Fee shall acerue and be ealculated by the
Contractor daily and shall be payable monthly. The Contractor shall pay all of its direct and
indirect costs and expf::n.ses in connection with this Contract, the Savings Plan and the services
provided hereunder, and none of such costs or expenses Shall be paid from or reimbursed out of
assets of the Savings Plan (other than the Management Fee). In nﬁ event, however, shall the-
Management Fee exdeed an annual rate :;f 0.91% of the average daily net assets of the Plan Fund.

2. Adjustments to the Management Fee. The Manage:ﬁ;snt Fee shall be reduced by 0.20%
-‘ (or 20 basis points) in the event that a matching contribution incentive on annual contributions up
to $5,000.00 is adopted by the Staté of Tennessee. . ' i

3. Maxipturmn Liability. The Management Fee shall constitute the contract price é.ud the
entire compensation due the Contractor for the services and all the Contractor's obligations
hereunder regardless of the difficulty, hours worked, or material or equipment required. 'The
cofaract price includes, but is not imited to, all applicable taxes, overheads, profits and all other
direet and indirect costs incurred or to be incurred by the Contractor. The Contractor specifically

acknowledges and agrees that it shall not be entitled to receive any compensation or
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remuneration whatsoever from the State in connection :with the @nmmr‘s services hereunder.

The compensation payable to the Contractor hereunder shall be paid from the Plan Fund as
provided in Section C.1 above and the State represents to the Contractor that pa@mt of such

compensation is not subject to appropriation by the State. '

4. Compensation Firm. The maximum lability under this Contract is ﬁrm for the
duration of the Contract and is not subject to escalation for any reason unless amended.

3. Payment Methodology. Commencing on the fifteenth day of each month after the
Savings Plan Start Date, the Contractor shall deliver to the State a summary report of its
calovlation of the Management Fee for the preceding month, in a format and by a means,
electronically or otherwise, to be agreed upon by the Contractor and the State,” Such report shall
set forth, at a minimum, the net assets of the Plan Fund invested in each Mutual Fund for each
day of the preceding month. If, within seven days following receipt of such calculation, the State
does not advise the Contractor that it objects to such calculation, the Contractor shall withdraw
the portion of the Management Fee calculated with respect to the Savings Plan agzets from the
Plan Fund. If the State advises the Contractor that it objects to such calculation, the State and the
Contractor shall, in gbod faﬁth, attempt to resolve such bﬁj ccﬁoﬁ as so0n As reasonably
practicable. If the State objects to a portion of such calculation, the Contractor shall withdraw
such portion of the Management Fee that is not in dispute. The calculation and collectibn of the .
Management Fee sl-nall remain subject to post-audit adjustment, and neither the State’s failure to
advise the/ Contractor with respect to any monthly calenlation, nor any transfer by the Contractor
in payment of a prior emount calculated and submitted but not objected to by the State, shall
preciude subsequent adjustment of the Management Fee or the repayment by the Contractor of
any overage to the Plan Fund. S _

6. Travel Compensation. The Contractor shall not be compensated or reimbursed for
travel, meals, or lodging. ‘ '

D. STANDARD TERMS AND CONDITIONS: _

1. Reguired Approvals. The State ig not bound by this Contract until it is approved by
the apf»ropriate State of Tennessee officials in accordance with applicable Tennessee State laws
and regulations. .

2, Modification and Amendmenit. This Contract may be modificd only by a written
amendment executed by all parties hereto and approved by the appropriaté State of Tennessee
officials in accordance with applicable Tennessee State laws and regulations.

3. Termination for Convenience. The State may terminate this Contract by giving the
Contractor at least thirty (30) days written notice before the effective termination date, In that
event, the Contractor shall be entitled to receive equitable compensation for atisfac'tofy,

authorized services completed as of the termination date,
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4. Termination for Cause. If the Contractor fails to fulfill ite obligations under this
Contrect in a timely or proper manner, or if the Contra@tor violates any terms of this Contract, the
State shall have the right to immediately terminate the Contract end withhold payments in excess
of fair compensation for completed services. Notwithstanding the above; the Contractor shall not
be relieved of liebility to the State for damages sustained by virtue of eny breach of this Contract
by the Contractor.

5. Subcontracting. The Contractor shell not aséign this Contract or enter into a
subcontract for any of the services performed under this Contraet without obtaining the prior
written approval of the State. If such subcontracts are approved by the State, they shall contain,
at a minimum, Subsections D.6 and 3.7 of this Contract. No such subcontracting shall relieve
the Contractor from its obligations and liabilities under this Contract,

& Conflicts of Interest. The Contractor warrants that no part of the total Contract amount
shall be paid directly or indircctly to an employee or official of the State of Tennessee as wages,
compensation, or gifte in exchange for acting as an officer, agent, employee, subcontractor, or
consultant to the Go;:ltractqr in connection with any work contemplated or performed under this
Conftract. -

7. Nondiscrimination. The Contractor hereby agrees, warrants, and assures that no person
shall be excluded #om participation in, be denied benefits of, or be otherwise subjected to
discrimination in the perfonmance of this Contract or in the employment practices of the
Contractor on the grounds of handicap and/or disability, age, race, color, religion, sex, national
origin, or any other classification protcci_:cd by Federal, Tennessee State constitutiopal, or

_statutory law. The Contractor shall, upon request, show proof of such nondiscrimination and
shall post in conspicuous places, available to all emplovees and applicants, notices of
nondiscrimination.

8. Records. The Contractor shall maintain documentation for all charges against the State
under this Contract. The books, records, and documents of the Contractor, insofar as they relate
to work performed or money received under thie Contract, shall be maintained for e period of
three (3) full years from the date of the finel payment and shall be subjéct to audit at any
reasonable time and upon reasonable notice by the State, the Comptroller of the Treasury, or their |
duly appointed representatives. The financial statements shall be prepared in accordance with
generally accepted accounting principles.. ' |

9. Monitoring. The Contractor’s ectivities conducted and records maintained i:-ursuant to
this Contract shall be subject to monitoring and evaluation by the State, the Compiroller of the
Treasury, or their duly appointed representatives.

10. Progress Reports. The Contractpr shall submit brief, periodic, progress reports to the
State as requested. ‘
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11. Strict Performance. Failure by any party to this Contract to insist in any one or more
cases upon the strict performance of any of the terms, covenants, conditions, or provisions of this
Contract shall not be construed as a weaiver or relinquishment of any guch term, covenant,
condition, or provision. No term or condition of this Contract shall be heéld to be waived,
maodified, or deleted except by a written amendment signed by the parties hereto.

12. Independent Contractor. The parties hereto, in the performance of this Contract, shall
be acting in their individual capacities and not as employees, partners, joint venturers, or
associates of one another. It is expressly acknowledged by the parties hereto that such parties are
independent contracting entities and that nothing in this Contract shall be construed to create an
employer/employee relationship or to allow either to exercige control or direction over the
menner or method by which the other transacts its business affairs or provides ite usual services.
The employees or agents of one party shall not be deemed or construed to be the emi;loyee or
agents of the other party for any purpose whatsoever.

The Contractor, being an independent contractor and not an employee of the State, agrees
to carry adequate public liability and other appropriate forms of insurance, including adequate
public liability and other appropriate forms of insurance on the Contractor’s m&xployees, and to
pay all applicable taxes incident to this Contract. ‘

13. State Liability. The State shall have no lability except as specifically provided in
this Contract. '

14, Hold Harmless. The Contractor agrees to indemnify and hold harmless the State of
Tennessee as well as its officers, agents, and employees from and against any and all claims,
liehilities, losses, and causes of action which may arise, accrue, or result to any person, firm,
corporation, or other entity which may be injured or damaged as a result of acts, omissions, bad
faith, negligence, or willful misconduct on the part of the Contractor, its employees, or any
person acting for or on its or their behalfrelating to this Contract. ' The Contractor further agrees '
it ghall be liable for the reagonable cost o:f' attorneys for the State in the event such service is
necessitated to enforce the terms of this Contract or otherwise enforce the obligations of the
Contractor to the State.

In the event of any such suit or claim, the Contractor shall give the State immediate notice
thereof and shall provide zll rssistance required by the Stete in the State’s‘defénse. The State
shall give the Contractor written notice of any such claim or suit, and the Contractor shall have
full right and obligation to conduct the Contractor’s own defense thereof. Wothing contained
herein shall be deemed to accord to the Conltractor, through its attorney(s), the right to represent
the State of Tennessee in any legal matter, such rights being govemned by Tennessee Code
Annotated, Section B-6-106.

15. S'tate and Fedeyral Compliance. The Contractor shall comply with all applicable

23




' State and Federal laws and regulations in the pctformanée of this Contract.

16, Governing Law., This Contract shall be govgmed by and construed in accordance |
with the laws of the State of Tennessee. The Contractor agrees that it will be subject to the
exclusive jurisdiction of the courts of the State of Tennessee and the coutts of the United States
which are located within the State of Tennessee in actions that may arise under this Contract.
The Contractor acknowledges and agrees that any rights or claims against the State of Tennesses
or its employees hereunder, and any remedies arising therefrom, shall be subject to and limited to
those rights and remedies, if any, aveilable under Tennessee Code Annotated, Sections 9-8-101
through 9-B-407. ‘

17. Completeness. Thié Contract i complete and contains the entire understanding
between the parties relating to the subject matter contained herein, including all the terms and
conditions of the parties’ agreement. This Contract supersedes any and all prior understandings,
representations, negotiations, and agreements betweml the parties relating hereto, whether written
or oral.

18, Sevemb_r‘ligr. If any terms end conditions of this Contract are held io be invalid or
unenforceable as a matter of law, the other terms and conditions hereof shall not be affected
thereby and shall remain in fusll force and effect. To this end, the terms and conditions of this
Contract are declared severable. '

19. Headings. Section headings of thm Contract are for reference pu:poses only and
shall not be construed as part of this Contract.

E. SPECIAL TERMS AND CONDITIONS.
1. Conflict With Other Corntract Terms Should any of these special termg and condlt:lons

conflict with any other terms and conditions of this Contract, these speclal terms and conditions
shall control. .

2. Publication. The Contractor agrees that no publication related to this Conuﬁct. as
defined in Tennessee Code Annotated, Section 12-7-102, shall be printed unless a printing
authorization number has been obtained and affixed as required by Tennessee Code Annotated,
Section 12-7-103(d). '

3. Confidentiality.

a. Strict standarda of -conﬂdentinlity of records will be maintained in accﬁrdance with the

law. All material and mformatlon provided to the Contractor by the State or acquired by the
Contractor on behalf of the State whether verbal, written or magnetic tape, cards or otherwise
shall be regerded as confidential information in accordance with the provisions of State law and
ethical standard# and shall not be disclosed, and all necessary steps shall be taken by the
Contractor to safeguard the confidentiality of such material or information in conformance with
State law and ethical standards.
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b. The Contractor will be deemed to have satisfied its obligations under this Secton E.3 byl
exercising the same level of care to preserve the confidentiality of the State's information as the
Contractor exercises to protect its own confidential information =so long as such standard of care
does not violate the applicable provisions of Subsection a, of this Sectiori:

c. The Contractor's obligations nnder this Section E..3 do not apply to information: (1) in
the public domain; (ii) entering the public domain but not from a breach by the Contra:tor of

© this Contract; (iii) previously possessed by the Confractor without written obligation t¢ the State

to protect it; (iv) acquired by the Contractor without written restrictions against disclosure from
a third party which, to the Contractor's knowledge, is free to disclose the information; ('v)
independently developed by the Contractor without use of the State's information; (vi) disclosed
by the State to others without restrictions againgt disclosure; or (vii) required to be disclosed by
applicable law or regulation; or (viii) disclosed to an Institution of Higher Education with the
consent of the Beneficiary.

d. Itis expressly understood and agreed that the obligations set forth in this Section E.3
shall survive the termination of this Contract.

4. Force Majéure. The obligations of the parties to this Contract are subject to prevention .
by causes beyond the parties control that coutld not be aveided by the exercise of due cere
including, but not limited to, acts of God, riots, wars, strikes, epidemics or any other siinilar
cause.

3. Cure of Breach. Notwithstanding Section D.4 hereof to the contrary, in the event the
Coniractor fails to properly perform its obligations under this Contract or violates any terms of
this Contract and such failure is not cured within thirty (30) calendar days after receiving written:
notice thereof, the State shall have the right to terminate this Contract in accordance with Section
D.4 hereof. . . '

8. Documents Subject 1o Review. Upon request, the Contractor shall make all audit,
accounting, or financial workpapers, notes and other documentation received or prepared by or
on behalf of the Contractor under this Cu;'xtract available for review by the State and/or the
Comptroller of the Treasury or his representatives, upon request, during normeal working hours.

7. Prohibited Advertising. The Contractor shall not refer to this Contract or the
Contractor's relationship with the State hereunder in commercial advertising in guch 2 inanner as
to state or imply that the firm or its services are endorsed or preferred by ﬂ:te State of Tennessee.
‘This provision ig not intended to prevent the Contradtor from advertising the fact that the
Contractor performed the services hereunder on behalf of the State.

8. Representations, Warranties, and Covenants of the Contractor. The Contractor

hereby represents, warrants and covenants to the State as follows:
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a. Enforceability. This Contract has been duly and validly executed and delivered by the
Contractor and conatitutes a legal, valid and binding obligation of the Contrector enforceable
against the Contractor in accordance with its terms.

b. No Conflicts. The execution and delivery by the Contractor of this Contract, the
performance by the Contractor of itg duties and obligations hereunder and the consurnmation of
the transactions contemplated hereby do not (1) conflict with or result in the violation or breach
of any of the terms, conditions or provisions of the charter or by-lawe or other organizational
documents of the Contractor, (2) conflict with or result in a violation or breach of any term or
provision of any law, rule, Tegulation, judgment, decree, order or injunction applic_able to the
Cﬁntractor or any of its assets and properties or any odntractual restriction of dhy kind binding or
affecting the Contractor or any of its properties, or (3) conflict with or result in a violation or
breach of, or constitute (with or without notice or lapse of time ér both) a default under, any
material agreement to which the Contractor is a party, or any material obligation or responsibility
which the Contractor has to any third party.

c. Approvals and Filings. On the Savings Plan Start Date (1) no consent, approval or
action of, or filing with or notice to, any governmental or regulatory authority is required on the
part of the Contractor in connection with the execution, delivery and performance of this
Contract or the consummation of the transactions conteﬁ:zplated hereby, (2) no consent or
approval of any other person, inchuding the holders of any indebtedness or obligations of the
Contractof is required on the part of the Contractor in connection with the execution, delivery
and performance of this Contract or the consummation of the transactions contemplated hereby,
and (3) any suthorized delegatee or agsignee of the Contractor has, or on the effective date of tﬁe
delegation or assignment, will have, the full legal right, power and anthority to perform the
services delegated or assigned herein or hereafter to it, and no consent or approval of any
governmental or regulatory authority or other person, and no action of, or filing with'or notice o,
any governmental or regulatory authority, is, or on the effective date of such-de_legation will be,
required for the performance of such services by any such delegatee or assignee.

d. Year 2000 Compliance, The Contractor's computer systems will, under normal yse and
service, record, store, process and present calendar dates falling on or ﬁﬁer .Ta:iu_.ary 1, 2000, in
the same manner, and with the same functionality, data integrity and performance, as the
Contractor’s systems now record, store, process and present calendar dates falling on or before
December 31, 1999, and the Contractor’s systems will lose no material functionality with respect
to the introduction of records containing dates falling before, on or after Januery 1, 2000, This
representation and warranty covers, in addition to the Contractor, any delegatees or assignees of
any part of the services of this Contract and any other third parties with whom the Contractor
may conu-act'during the course of and exclusively for the purpbse of the Contractor’s providing
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‘ the services contemplated by this Contract, but excluding third parties (such as telephone
companies, banks and broker-dealers) generally utilized by the Contractor in conducting its
business. The Contractor represents and warTants that if;. computer systems, ac well ag its
external and internal interfaces, equipment and forms, are and will be désigned with the intent to
prevent corruption of data relating to the Savings Plan resulting from third party communications
with the Contractor’s computer systems by any other systern that is not Year 2000 compliant and
that the Contractor will maintain secured backup copies of such data in a form that would not be
subject to Year 2000 problems. The Contractor represents and warrants that the December 31,
1999 date change will not result in any loss to the State, the Savings Plan or to the Purchasers or
Beneficiaries thereof arising from the services hereunder and the Contractor’s computer systems.
The Contractor shall indemrify the State, as well ag its officers, agents, and employees for any
costs or damages incurred due to lack of Year 2000 compliancy constituting a breach of the
representations and warranties in this Section E.8.d.

e. Investment Advisers Act. The Contractor or eny authorized delegatee or assizgnee of the
Contractor which~perform§ the investment advisory services under this Confract is a registered
investment adviser ﬁnder the Investment Advisers Act of 1940, as amended.

S 1940 Acr. If in the future the Trust Fund becomes required to register ns an investment
company under the Investment Company Act of 1940, as amended, then the Contractor shall with
the cooperation of the State effect such registration in a timely manner at the expense of the
Contractdr. '

9. Representarions, Warranties, and Covenants of the State. The State hereby represents,
warrants and covenants to the Contractor that this Contract has been duly and validly executed
and delivered by the State and constitutes a legal, valid and binding obligation of the State
enforceable against the State in accordance with itg tertus.

10. Back-Up Procedures and Disaster Recovery. The Contractor shall maintain
contingency plans for systems back-up in the event of disaster or malfunction pursuant to Page
59 of the Contractor’s Proposal. The Co;1tractor shall restime services hereunder at its primnary
facilities within seventy-two (72) hours of the disaster or malfunction. The Contractor shall
provide notification of an incident to the State within two (2) hours after the beginning of
operation of the Contractor’s Emergency Operations Command Post,

11. Subcontracring. The State hereby ecknowledges that the Contfa'ctor shall have the
right to subcontract (i) services relating to marketing, information and distribution of the Savings
Plan to its affiliates, Teachers Personal Investors Services, Inc. and TIAA-CREF Individual and
Institutional Services, Inc., which are indirect wholly-owned Qubs.lidiarics of Teachers Insurance
and Annuity Association of America (“';[‘IAA“ ); (i) trensfer agemcy services required of the
Contractor hereunder to Boston Financial Data Services, Inc. (“BFDS"); and (iii) custody, fund
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accounting and certain administrative services required ;)f the Contractor hereunder to State
Street Bank and Trust Company. The consent of the State to Teachers Personal Investors
Services, Inc. and TIAA-CREF Individuel and ][nsutuﬁonal Services, Inc. shall remain effective
only so long as such entities are subsidiaries of TIAA. In addition, the consent of the State to
BFDS shall remain effective only so long as that entity is jointly owned by State Street Bank and
Trust Company and DST Systems, Inc.; provided, however, that if there is a change in control of
BFDS and the State does not grant itg consent to continued delegation to BRFDS thereafter, then
the Contractor ghall have a commercially reasonable period of time to gelect and effect a
transition to a new service provider of the services proﬁded by BFDS.

The Contractor may subcontract for any of the services to be performed hereunder to other
persons only with the prior writtent consent of the State, which consent will not be unreasonably
withheld; provided, however, that the Contractor, without the consent of the State, shall be
permnitted to purchase goods and services from third party vendors, that are necegsary to fulfill
the obligations of the Contractor in connection with the operation of the Savings Plan and the
provision of services hereunder. No subcontracting by the Contractor pursuant to this Section
E.11 ghall relieve thé Cont;ra.ctor of any of its regponsibilities hereunder, and the Contractor shall
be responsible for the performanee of services by its subcontractors and shall remain obligated
hereunder as if no _subconiracting had been made. The State shall have no liability {o any
subcontractor of the Contractor for any act or omission of the Contractor and the State shall be
indemnified by the Contractor in accordance with Section D.14 as if no such subcontracting had
been made. All contracts with subcontractors shall contain the provisions set forth in Sections
D.6 and D.7 hereof. .

12. Ckanges in Ownership. If st any time during this Contract the Contractor or any of its
subcontractors {as defined in Section D.5 above) merge with another entity or a change of
ownership ig effected, fhe Contractor shall give written notice of such merger or change to the
State within five (5) business days of receiving approval of such merger or change from the
appropriate regulatory authorities. The éontractor agrees to give the State written notice within
five (5) business days of filing for applicable regulatory approvel if the status or viability of this
Contract will be affected by such merger or change.

13. General Liability. The Contractor shall be liable to the State for any loss suffered by
the State as a result of the Contractor’s breach 'of this Contract or from any other cause while
assets of the Trust Fund are in the possession or cﬁstody of the Contractor including, but not
limited to, any loss of Trust Fund assets occasioned by reason of negligence of or robbery,
burglary or theft by its emploxees, and any similar loss incurred while such assets are in another

entity’s possession or custody pursuant to this Contract and as approved by the State.
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14. Insurarce. 'The Contractor shall have such reasonable contracts of insurance covering
the securitiez and funde which it holds or shall hold for the State as are customarily meade with
respect to property of a similar nature. The Contractor shall provide the State with copies of such
contracts of insurance or certificates thereof and shall notify the State of ény change in its
insurance coverage. Further, the Contractor shall provide the State with thirty (30) calendar days
advance notice of the cancellation of such insurance for any reason.

15. Transition of Services Upon Termination. Upon the natural expiration of this
Contract or in the event of its termination for any reason, the Contractor shall transfer, in
accordance with the State’s instructions, all securities, cash, records and other property of the
State to whomever the State may designate in writing to the Coritractor. The Contractor agrees to
cooperate with the State, and any subsequent contractor selected by the State to perform the
services hereunder, in the transition and convergion of such services. The Confractor shall
remain liable to the State under this Contract for any and all claims, liabilities, losses, and causes
of action which may arise, accrue, or regult to the State or to any person, firm, corporation, or
other entity which-may be mjurcd or damaged as a result of acts, omissions, bad faith,
negligence, or willfui misconduct on the part of the Contractor, its employees, or any person
acting for or on its or their behalf relating to this Contract occurring on. or prior to the date on
which all property of the State and all services hereunder have been successfully transferred or
converted in accordance with this Paragraph. A

16 Notiees, Reguests and Demands.

a. Method of Providing Notices. When any written notice, request, demand or other advice
is reciuested or may be given hereunder, it ghall be deemed sufficient if the party giving such
nqﬁce, request, dernand, or other advice delivers the same to the other party by U.S. mail,
postage prepaid, or by other superior mailing, or by hand delivery. Notices, requests, demands or
other sdvice may also be given or made by electronic transmission provided the transmission is
verified by the party giving such notice, Tequest, demand or other advice by ealling the party to
whom such notice is being given at the appliceble telephone number listed in Exhibit I attached
hereto. Notices, requests, demands or other advice ™may Mu be given or made by telephone
and confirmed in writing, .

(1) All notices, requests, demands or other advice delivered by mail or by hand ghall be
deemed to have been given when received by any party hereto at the addresses listed in Exhibit I
attached hereto, or to such other addresses of which any party hereto ghall have notified the other
party hereto in writing.

{2) All notices, requests, demands ar other advice transmitted by telefax shall be deemed to
have been given when received by any party hereto via the telefax numbers listed in Exhibit 1
attached hereto, or to such other telefax numbers of which any party hereto shail have notified the
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other party hereto in writing. For purposes of this Paragraph, the phrese **when recejived” shall
mean when received mechanically by the telefax machine at the réceiving location.

b. Authorized Individuals. Each party hereto has provided the other party hereto with a list
identifying the individuals from whom the other party is authorized to adeept any notices,
requests, demands, or other advice which may be given hereunder by the party.providing such
list. Said lists, which are attached hereto ag Exhibit I, shall be valid until revoked or amended by
further written notice. The parties hereto shall only be entitled to rely on notices, requests,
demands, or other advice given by such individuals.

IN WITNESS WHEREOF, the parties have by their duly authorized representatives set

their signatures as follows:

TIAA-CREF TUITION FINANCING, INC,

/_/ Z/ 7{—’2 Date:

Tunothy lyfane, Vice President

Y
//

ofthe Board of Trustees

/

APPROVED:
DEPARTMENT OF FINANCE AND ADMINISTRATION
STATE OF TENNESSEE

T8 ). Fegguarn,
By: ‘ Daeate: s ’ﬂ; #‘?9

John D, Ferguson, Comimissioner

APPROVE
COMPTROLLER OF THE TREASURY
STATE OF TENNES

By: ( NMlan (=3, Ry Date: | LJID‘? N
Johwr-¢3, Morgan, Comptroller / ' L
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ANNEX A

AGE BANDS AND
ALLOCATION GUIDELINES!

Asset Allocation Percentages®

Age Year of Birth Investment Institutional . Institutonnal Institutional
Bands of Horizon* Growth Fund Bond Fund Money Market
Beneficlary’ (Base Percentage (Base Percentage Fund
of Age Band of Age Band (Base Percentage
Assets) Asgets) of Age Band
Assets)
1 2000 or 2001 18 — 19 years 70% 30% 0%
2 1998 or 1999 16 — 17 vears 65% 35% 0%
3 1996 or 1997 14 — 15 years 55% 45% 0%
4 1994 or 1995 12 — 13 years 45% 55% 0%
5 1992 or 1993 10—11 yesrs 40% 60% 0%
5] 1990 or 1991 8 — 9 yearg 35% 55% 0%
7 1988 or 1089 6 — 7 years 25% T0% 5%
g 1986 or 1987 4 — 5 years 15% 70% “15%
9 1984 or 1985 2 —3 years 15% 40% 45 %
10 Pre-1984 Withdrawal Years 5%, 40%, 550y

! The State will annually review the Allocation Guidelines and make changez as needed.

? Under the Allocation Guidelines, the percentage of assets of an Age Band allocated to the
Mutual Funds are to be in a range from 3% below to 3% above the base percentage of each Age
Band; provided, however, that if there occurs a significant movement in the market (either up
or down) that results in the percentage of assets of a Mutal Fund ellocated to an Age Band

being outside of the applicable Allocation Guideline range, the Contractor shall have a

commercially reasonable period of time to bring the percentage of assets of such Mutual Fund
allocated to such Age Band back within the applicable range, including without limitation, by
divestitures or acquisitions of securities, taking into consideration relevent market factors and

the benefits to Account Owners of minimizing transaction costs.

* Every two years a new band will be added to capture current dates of birth with all bands
moving down one level. The previous ninth bend will be absorbed into the new tenth band.

4 Iﬁve.stment Horizon is the number of years before the beneficiary reaches age 18.
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EXHIBIT I

Pursuant to Section E.16.b. of the Contract between the State of Tennessee, Baccalaureate
Education System Trust, hereinafter referred to as the “State”, and TIAA-CREF Tuition
Financing, Inc., hereinafter referred to as the “Contractor”, each party has outlined below the
respective addresses telephone numbers and telefax numbers to which the other party is
authorized to send or give any notices, requests, demands, or other advice which may be given
under the Contract. This Exhibit I ghall be valid until revoked or amended by further written

notice.

The Contractor: TLIAACREF Tuition Financing, Inec.
730 Third Avenue
New York, New York
Attention: Timothy E. Lane, Vice President
Tel: (212) 450-9000 %2437
Fax: (212) 916-6470

e-meil: flane@taa-cref org

TLAA-CREF Tuition Financing, Inc.
730 Third Avenue
New York, New York

+ Attention: Micheel J. Noone, Director
"Tel: (212) 490-2000 %2317
Fax: (212) 916-6030

e~-rnail: mnoo jaa-cref.or

- With a copy (that will not constitute notice) to:
- TIAA-CREF
730 Third Avenue
' New York, New York 10017
! Attention : General Counsel
Tel: (212) 916-4700
Fax: (212) 916-6230

e~mail: cst iaa~-cref. ‘—% ”i

Date Effective 'I‘unothny Lane, Vice President o

The State: Termessee Baccalaureate Education System Trust
: Attention: Director
1340 Andrew Jackson State Office Building
500 Deaderick Street
Nashville, Tennessee 37243-0253 .
Tel: (615) 5322592
Fax: (615) 916-6230

Tennessee Baccalanreate Education Syetem Trust
Attention: Marketing Manager

1340 Andrew Jackson State Office Building

500 Deaderick Street

Nashville, Tennessee 37243-0253

Tel: (615) 532-5890

s
/9/5 3 T @%m

ectv Steve Adams, State Treasurer &
Chair of the Board of Trustees




